REFERENCE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


Von. 5, No. 4 
(A. D. 1191-1214) 
Paces 249-335 


APRIL 1946 


UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON, D. C., 1946 


For sale by the Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. Price of single copy varies depending on size. 
Subscription price $2.00 per year. 








Reported, indexed, and edited 
under the direction of 
ROBERT H. SHIELDS, Solicitor 
By 
I. J. LOWE 
Attorney, Office of the Solicitor 


i i a el oi 








ATTENTION 





The following cumulative material will be found in the December issue 
(No. 12) of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), and 


4 (1945), respectively: 


Citations in Agriculture Decisions 
nn I Us ct i ce 
ASrICUiire. decisions ..2.-.5.......-666-6= 
ee OO ere en 
Decisions overruled by Secretary of Agriculture 
Citations in Court Decisions 
Statutes, orders, etc, ~.-.--- oh drt a 
Appeals from Secretary’s decisions (actions for 
review by courts) ....~«..-..- ia a aeacestn 
Disposition of Appeals (actions for review) 
from Secretary’s decisions by courts___-_- 
Agriculture Decisions cited by courts and 
OGEGE ‘GHEROSINIOS) cin 5sn ooo eae 
Commodities involved in proceedings ~_------ 
Decisions and docket numbers arranged in 
CONBOGCMEIVG: OPER acta cect nennee 
Docket numbers and decisions arranged in 
CONSGGRTIVO OTEEEP sccsssccece cnc ic ness 
Cumulative lists of decisions 
Agriculture decisions reported __.-.__-__-- 
1942 PACA decisions hitherto ee 
Prior decisions explained __...._-------- 


Prior decisions followed ~_-------------- 
Court decisions published ~--.------------ 
Cumulative Index-Digest of decisions 
BOTICUINEEG GOCNNOES a occcc ccc ewmccscdccds 
Cart Gast. oc scene nh on bawececasscans 
A study of the scope and nature of Agriculture 
Decisions—Statistical Index ~_-_-------- 


ee 


*HISTORICAL NOTE 

The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A.D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A.D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a stand- 
ard of financial qualifications has been promulgated. In re Albert Bree, 3 A.D. 


255 (1944) .—Ed. 


Volume No. 


: 799; 
2820; 
7821; 


2821; 
2822; 


2823; 
2825; 
7829; 
21043 
2803; 


2803; 
7821; 


7836; 
:870; 


2850; 


2: 
2: 


811; 2:796; 
7815; 
2817; 
:819* 


801; 
804; 


21182 
7806; 
7808; 


7809; 
7810; 


7811; 
7813; 
7815; 
21190; 


21190 
21212 


2822: 
21292 


7882; 


3: 
21185; 4:1015 
3: 


4 


Page 
1179; 4:1011 
1191; 4:1021 


71193; 4:1024 
21194; 4:1025 


21195; 4:1027 
21196; 4:1028 


271200; 4:1031 
71203; 4:1034 


21206; 4:1037 
21020 (distin- 


guished) 


71214; 4:1045 


71318; 4:1119 


beg 





CUMULATIVE LIST OF COURT DECISIONS* 


PUBLISHED IN 
AGRICULTURE DECISIONS (1943-1944) 


Agricultural Marketing Agreement Act of 1937 Volume :Page 
Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 *(1945) ici 


Classification of milk 
Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling up- 
ward 
Chapman v. United States, 139 F. 2d 327 (1943) Validity of pro- 
ducer-settlement fund provisions of act 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 7610 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 2445 
Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secre- 
tary as to petitioner’s status as handler sustained 7446 
Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
. Co-operative associations—Handler, who is 
Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 
pany 
Green Valley Creamery, Inc. v. United States et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 
order 
» La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 
M. H. Renken Dairy Co. v. Wickard, 45 F. hen. 332 (1942) Order 
No. 27—Market service payments 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 
New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) 
Order No. 4—Cooperative, when not a handler 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 
Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 
Parker v. United States et al., 185 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 
Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
Order No. 27—Use classification 
Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 
Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) 
Accounting by handler for milk received from producers_-__-_ 
Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 
Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order 
Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 
United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) 
Handler, who is 
United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money 
United States v. Burlington Sanitary Milk Company, Inc., D. C. 
E. D. of Wisconsin (1944) Exhaustion of administrative remedy 3:1029 
United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 one 
Cooperative associations—Handler, who is 


3:692 
2819 


~~ Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 
of —- Decisions: 2 A.D. reais 8 ‘AD. 1 1292.—Ed, 
v 








Agricultural Marketing Agreement Act of 1937—Continued 





CUMULATIVE LIST OF COURT DECISIONS—Continued 


United States v. Levine, 129 F. 2d 745 (1942) Conviction of em- 
ployee of market administrator of accepting bribe--..-------- 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy ------------------------- 
United States v. Rock Royal Co-operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of Act— 
Weta OE Ge: WAG Be es csi ci encore 
United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction_- 
United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 
S. Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce 
competition upon regulation of interstate commerce-_--_-.---.---. 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
Powers of Geerétary wider Act: <<. .n.c5 nk ececeecencanceuesee 
Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, 
who is—Judicial review of administrative definition._._..._____ 
Waddington Milk Co., Inc. v. Wickard, 140 F. Supp. 97 (1944) 
Grier No. 3t-—- Cae COMMRECOUIOE 6. oon ne isc cen ceennena 
Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo___----_-------- 
Western Fruit Growers, Inc. et al..v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin: prosecution of State 
ONE, QC acini cetacean cok eens ties sat tcacacec cadeablcsiss cased 


Commodity Exchange Act 


Board of Trade of the City or Chicago et al. v. Olsen, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of Act___- 
Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 
Prone: tS DIVAN: 6. os ic en cnneticneasnnamannennt. 
Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) 
Acting on other side of customers’ trades_..........___-______ 
Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 
(1943) Offsetting, what constitutes ....-..-.....---._-________ 


Federal Seed Act 


E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
desist—Seeds—False labels __.....-._-__-__-__--__._-______._ 
United States v. Dunn, 55 F. Supp. 535 (1944) False seed adver- 
CUNRINORE ence de cenewensccn dance dcuminaemdnawmaunedobucspmeaees 


Packers and Stockyards Act, 1921 


Midwest Farmers, Inc. v. United States et al.; Crosby et al. v. 
Same> Berton vo. Same, 64 F.. Supp. Sl. .~..-...4.-- 0565 
Morgan et al. v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 
80 L. ed. 1288 (1936) Fair hearing—Rate proceeding_-..------ 
Morgan et al. v. United States et al.; 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding-_.----------- 
Nostrand Poultry Market, Inc. v. United States et al. 59 F. Supp. 
245 (1945) Denial of Application for license—Constitutional- 
ty Of G06 ccndonccewnn cca netae nena es Seen nnee tesa earn 
Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stéckyard 
I a. ais ect tnt asec nsenlen tied Settee ak herrea haga capella ts 
St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order__-----~--------_------ 
St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 
56 S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate 
iN oases iaisceceiscica cd eatae ah cia cae patn sts cece cack orgie easel aedeagal Api clk cic imipalast 
Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 4. ed. 735 
(1922) Constitutionality I aisle acs cea ead hae ania 
United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination 
OF TREE CHONG Sr ececaccctienticccedanainiasuasnnaguaclenaiedsaan 
United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 
85 L. ed. 1429 (1941) Validity of rate order—Criticism of Su- 
preme Court decision -....-.-..-+.-+---- ssa Sac apes 


Volume :Page 


3:615 
3: 626 


2:391 
3:434 


2:778 
2:789 


2:422 
3:825 
3:552 
3:1032 


5:227 
3:937 


5:309 
2:498 
2:507 


5:129 


2:621 
3:1114 


3:1138 


2:449 


2:523 


3:533 
v 








CUMULATIVE LIST OF COURT DECISIONS—Continued 


Volume :Page 


Perishable Agricultural Commodities Act, 1930 
Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 


sale, and not consignment 
Krueger v. Acme Fruit Company, 75 F. (2d) 67 (1935) Constitu- 


tionality of Act 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 1940 ed. 601 e¢ seqg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472, It is unnecessary to cite the docket or decision number, 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1191) 
In re REUBEN EARL McGuieAN. CEA Doc. No. 37. Decided April 11, 1946. 


Consent Order—Suspension of Trading Privileges—Manipulating 
Price of Commodity Futures 


By consent of the parties, respondent’s trading privileges on contract markets 
are suspended until further notice for manipulating the price of grain 
and cotton futures. 


Mr. Benj. M. Holstein for complainant. Mr. Thomas S. Agresta, of Brooklyn, 
New York, for respondent. Mr. John J. Murray, Referee. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1), instituted by a complaint issued on 
January 3, 1946, by the Secretary of Agriculture. The respondent, 
Reuben Earl McGuigan, of New York, New York, who also used the 
names FE. L. McGuigan, Louis J. Burnstein, and International Mar- 
ket Forecast Bureau, was charged with having manipulated the price 
of commodities for future delivery on contract markets during 1945. 
In the complaint a hearing was set for February 13, 1946, in New 
York City. On February 6, 1946, John J. Murray of the Wash- 
ington office, Office of the Solicitor, who had been assigned as referee 
by an Associate Solicitor on January 22, 1946, set the hearing for 
February 26. On February 15 respondent filed his consent to the 
issuance of an order based upon the allegations of the complaint, 
and on March 12 the Production and Marketing Administration, the 
complainant, recommended a consent order denying respondent all 
trading privileges on contract markets until further notice. Ap- 
parently the scheduled hearing was not held, and on April 3, 1946, 
the record was referred to this office under section 0.4(b) of the rules 
of practice (17 CFR, Cum. Supp., Part O, as amended by 10 F. R. 
2647, 5068, 10964), which provides for a consent order before a hear- 
ing is held. On the basis of the complaint and the consent and 
recommendation, this order, prepared in this office, is issued. 


FINDINGS OF FACT 

1. During 1945 respondent, an individual using the names Reuben 
Earl McGuigan, E. L.,McGuigan, Louis Burnstein, and Inter- 
national Market Forecast Bureau, doing business at 15 Moore Street, 
New York, New York, advertised and represented himself to be in 
the business of selling market advice to traders in grain, cotton, and 
other commodities named in the Commodity Exchange Act for future 
delivery. 
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COMMODITY EXCHANGE ACT 


2. From August 1, 1945, to December 5, 1945, respondent 



































fu 
sent large numbers of telegrams, letters, and circulars to persons w 
and firms throughout the United States, advising purchases and hy 
sales of commodity futures. He sent collect telegrams not only to V 
subscribers to his forecasting service, who numbered less than 250, ce 
but also to others. Respondent’s primary purpose was to manipulate 
the price of the futures to the benefit of his speculative trading in 
them. 

é 


3. On many oceasions during this period, respondent assumed 
market positions for himself in commodity futures, after which he 
sent out many telegrams advising purchases or sales which would 
favorably affect his position. Frequently the transactions caused by 
his telegrams influenced the price in favor of his position, after 

- which he made transactions opposite to those he had advised, thus 
taking profits from the influenced price change. 

4. From June 14 to December 5, 1945, through Irving Weis and 
Company, New York City, respondent bought 2,420,000 bushels of 
grain and 51,900 bales of cotton, and sold 2,460,000 bushels of grain 
and 51,900 bales of cotton, for future delivery on contract markets, 
at a profit to himself of $30,625.75. 

5. In attempting to conceal the fact that he was trading in future 
for himself, respondent carried his account with Irving Weis and 
Company, the broker, in the name of Edith Adelson, his wife’s 
maiden name. On September 5, 1945, while he was actively trading 
in this account, he told representatives of the United States Depart- 
ment of Agriculture that he did not trade in futures for himself. 
He forged the name of Edith Adelson to a power of attorney dated 
June 1, 1945, giving him authority to make purchases and sales, but 
not to withdraw funds from the account. On a number of occasions, 
in withdrawing funds from the account, in the form of the broker’s 
check payable to Edith Adelson, respondent endorsed her name to 
the check and then arranged with the broker to endorse it “Please 
pay cash to bearer,” thus enabling him to cash it easily. On No- 
vember 15, 1945, when he closed the account, he forged the name 
Edith Adelson to instructions authorizing deposit of the credit 
balance of $19,500 in the account to Louis J. Burnstein, and on the 
following day he opened a new account for himself, with the same 
broker, using the name of Burnstein, and deposited therein the $19,500. 
On November 20, 1945, he made out and signed a customer’s card 
with the broker, using the name of Burnstein, but dated the card 
July 20, 1939, and gave the non-existent address of 140 St. Pauls 
Place, Brooklyn. On November 23, 1945, the Burnstein account was 
closed out by the issuance of the broker’s check for $17,162.75 payable 
to Burnstein. The Lawyers Trust Company, a New York bank, re- 








In re DENVER UNION STOCK YARD CO. 5 A.D. 251 


fused to accept this check for deposit because the endorser Burnstein 
was unknown to it. On November 27, in opening a new account for 
himself with the same broker, this time using the name of Reuben 
McGuigan, respondent deposited this check and other funds. He 
continued to trade in this account until December 5, 1945. 


CONCLUSIONS 

Manipulating the price of commodity futures, as respondent suc- 
cessfully did, violated section 6(b) of the act (7 U.S.C. 9), authoriz- 
ing suspension of trading privileges on contract markets. No elab- 
oration of respondent’s methods of operating, shown in the Findings, 
is necessary to demonstrate that the suspension in this instance 
should not be for a short period. While it seems ordinarily prefer- 
able to suspend for some particular number of days or years, com- 
plainant’s recommendation of a suspension until further notice 
should be ordered here. 

ORDER 

Effective on the 30th day after this date, all contract markets shall 
refuse respondent all trading privileges thereon until further notice 
by the Secretary of Agriculture. Copies of this decision shall be 
served on the parties or their counsel of record, and on each con- 
tract market. 


(A. D. 1192) 


In re DENVER UNION Stock YARD COMPANY. P&S Doc. No. 450. Decided April 
1, 1946. 


Supplemental Order—Suspension of Present Rate Schedule— 
Temporary Rates Prescribed 


Provisions of the order of April 1, 1940, and of prior orders suspended until 
further order, and in lieu thereof temporary rates prescribed during 


period of suspension. 


Mr. John B. Poindexter for Production and Marketing Administration. Messrs. 
Tocker, Todd, Donoho, Dillon & Sellers, of Washington, D. C., for re- 
spondent. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 

On March 6, 1946, the respondent filed a petition for modification 
of the order of April 1, 1940, requesting certain increases in its 
rates and charges from those prescribed in the order of April 1, 1940. 
The Livestock Branch, Production and Marketing Administration, 
has filed an answer to such petition for modification, recommending 
that, pending the further order of the Judicial Officer, respondent be 
permitted to publish and file an amendment or amendments to its 
tariff establishing the rates and charges requested by respondent in 
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its petition for modification filed on March 6, 1946. The Livestock 
Branch has further recommended that provisions of the order of 
April 1, 1940, and all prior orders herein prescribing rates and 
charges to be assessed for yarding livestock be suspended until fur- 
ther order, and, also, that the terms of the order granting such in- 
crease in respondent’s rates and charges may be modified without 
further hearing. 
ORDER 

Accordingly, the provisions of.the order of April 1, 1940, and all 
prior orders herein prescribing rates and charges for yarding live- 
stock are hereby suspended until further order. 

During the time the orders heretofore entered are suspended, the 
respondent shall not publish, file, assess, or collect rates and charges 
for yarding livestock other than those requested in its petition filed 
on March 6, 1946, which are as follows: 


Yardage 
eee os oe ed 40¢ 
MWB coc ewewnieenetaedenoseeAweseuwes 45¢ 
CRINCEH=PEll Senate edocs ooseweneeeecces 27¢ 
NI ie Sa ete ee eS 32¢ 
RRORN=3FR sictie cee nnncounnornesescumauoenus 14¢ 
DUR cb ete oan essen enews 16¢ 


The respondent shall give at least ten days’ notice to the public 
of any change in its schedule of rates and charges before the effec- 
tive date thereof. 

The rates and charges prescribed by the terms of this order may 
be modified at any time, without further hearing. 

Copies hereof shall be served upon the respondent by registered 
mail or in person and upon the Production and Marketing Ad- 
ministration. 


(A. D. 1193) 
In re ESSEX County Coop Company. P&S Doc. No. 1510. Decided April 5, 1946. 


Suspension of Old Rates—Temporary Rates Prescribed— 
Supplemental Rate Order 


Provisions of the order of May 12, 1944, ordered modified by the prescription 
of new temporary rates to be applied for period of one year, such rates 
being subject to suspension at any time without hearing and conditioned 
upon respondent furnishing certain reports monthly. 


Mr. John J. Curry for Production and Marketing Administration. Mr. Martin 
Simon, of Newark, New Jersey, for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 

On March 8, 1946, there was filed in this proceeding a petition re- 
questing a modification of the order entered on May 12, 1944 (3 A.D. 
387), to permit an increase in respondent’s rates for the rental of 
chicken coops from 48 cents to 68 cents and for turkey coops from 
65 cents to 85 cents. The respondent assigned as reasons for re- 
questing the increase that, (1) the cost of operating its business has 
risen substantially, (2) the volume of its coop rentals has decreased, 
and (3) certain practices have arisen in the industry whereby respon- 
dent’s coops are being used by market dealers (also known as re- 
ceivers and commissionmen) without making payment therefor. 
In support of the first two items, referred to above, respondent 
submitted a statement of its financial condition as of December 31, 
1943, 1944 and 1945. Respondent states that it is in urgent need of 
additional revenues and prays, therefore, that the rate increase re- 
quested be granted at once pending a final determination of the 
matter. . 

With respect to the practices referred to in item (3) above, the 
respondent states that market dealers use the respondent’s coops 
as containers in which to hold live poultry until such poultry is sold 
and placed in coops furnished by the purchasers of the poultry. The 
coops thus furnished to the market dealers by the respondent may 
thereafter be used by them again until ultimately they are either 
taken away by the market dealers’ customers or become badly worn 
by constant handling. For all of these uses of one coop the re- 
spondent avers that it can collect only ome rental charge. To remedy 
this situation the respondent requests that it be permitted to assess a 
full coop rental charge for each use of the coop made by the market 
dealers. 

While it appears that the market dealers should be required to 
pay for such additoinal uses made by them of respondent’s coops, 
it is believed that the record made at the administrative hearing in 
November 1943 does not contain any evidence on the matter which 
would justify at this time the prescription of the full rental charge 
against marketmen for each use of the respondent’s coops. This 
matter is held in abeyance pending a final determination thereof 
after an appropriate hearing. 

The Livestock Branch, Production and Marketing Administration, 
filed an answer stating that an analysis of the financial material 
submitted by the respondent shows that respondent is entitled to 
some additional revenues to meet its increased costs of operation. 
The answer recommended, that pending a final determination of the 
matter, the respondent be permitted for a period of one year to in- 
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crease its rental charges of chicken coops from 48 cents to 60 cents 
and its rental charges of turkey coops from 65 cents to 85 cents, pro- 
vided that respondent be required to furnish monthly statements 
showing the number of coops rented and the cost of sales and operat- 
ing expenses broken down in detail. 

After consideration of the matter, it is ordered that respondent 
shall publish and file within 20 days from the date of this order, in 
accordance with the act and the regulations thereunder, such amend- 
ments to its tariffs now on file as will provide a temporary coop 
rental charge for chicken coops of 60 cents and a temporary coop 
rental charge for turkey coops of 85 cents. These charges shall be 
effective for a period of one year from the date of this order, but 
the charges prescribed may be suspended without hearing during 
this period and the charges shall not become effective unless respon- 
dent files with its tariff amendments its agreement to submit monthly 
during the period the charges are in effect reports that will show 
the number of coops rented and the cost of sales and operating 
expenses broken down in detail. 


(A. D. 1194) 


JENSIE UPDIKE v. THE PEORIA UNION STock YARDS Company, P&S Doc. No. 
1718. Decided April 5, 1946. 


Reparation—Failure and Refusal to Account—Unjust, Unreasonable 
and Di&criminatory Practice 


Where respondent, posted as a stockyard, delivered only 20 head of complain- 
ant’s cattle to the consignee and has failed and refused to account to the 
complainant for one head received by it, it has engaged in unjust, un- 
reasonable and discriminatory practice for which it is liable to the com- 
plainant in amount of reparation. 


Estoppel—Denial of Correctness of Count as Appeared in Billing 


Respondent, a posted stockyard, is estopped from charging count of head and 
must accept count on billing where trucker’s attention was not immedi- 
ately brought to the alleged shortage. 


Mr. Jensie Updike, of Jacksonville, Illinois, pro se. Messrs. Morgan, Pendarvis 
¢& Morgan, of Peoria, Illinois, for respondent. Mr. Richard F. Roche, Ex- 
aminer, 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), hereinafter 
referred to as the Act. The complainant filed a complaint with the 
Office of Marketing Services, now the Production and Marketing 
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Administration, on August 13, 1945, seeking reparation from the 
respondent, The Peoria Union Stock Yards Company. 

The complaint alleges that of 21 head of livestock delivered by 
truck by the complainant to the respondent on May 20, 1945, con- 
signed to a market agency for sale at the stockyard of the respon- 
dent, the respondent failed to deliver to the consignee one head of a 
value of $76.00 and claims reparation of the respondent in such 
amount. The respondent on September 7, 1945, filed an answer 
denying that the complainant delivered 21 head of livestock to it and 
alleging that the delivery was of only 20 head. The respondent fur- 
ther denies that any livestock received from the complainant was lost 
in its yards and states the fact to be that all livestock delivered to it 
on May 20, 1945 was properly accounted for. The respondent asked 
for an oral hearing. 

A hearing was held at Peoria, Ill., on October 16, 1945 before 
Richard F. Roche, Office of the Solicitor, United States Department 
of Agriculture, 208 South La Salle Street, Chicago, Illinois, who 
was designated to act as such examiner on October 2, 1945. The com- 
plainant appeared in his own behalf, and Mr. H. D. Morgan of 
Peoria, Illinois, appeared for the respondent. 

The testimony of the parties disclose it to be undisputed that the 
respondent delivered only 20 head to the commission firm to which 
the complainant consigned his cattle for sale. It is also undisputed 
that the value of the animal for which the complainant claims rep- 
aration was $76.00. The parties are also in agreement as to the 
facilities employed and the usual and customary procedure followed 
in the delivery of truck shipments of livestock at the respondent’s 
stockyard. The parties are in dispute as to just what occurred at 
the time of and immediately following the delivery of the complain- 
ant’s cattle and while the testimony of the respondent is such as 
would ordinarily raise an issue as to whether the delivery was of 21 
head or of 20 head, another question is also presented, to-wit: whether 
the respondent by its conduct at the time of and immediately follow- 
ing acceptance of the cattle, is estopped from denying that the de- 
livery was of 21 head. 

The complainant testified that he was a farmer living about 90 
miles from Peoria, Illinois and that on May 20, 1945 he shipped 21 
head of cattle by truck to the respondent, The Peoria Union Stock 
Yards. He stated that he counted the cattle shipped before the 
trucker called for them and counted them again in the trucker’s 
presence immediately prior to loading and was certain 21 head had 
been shipped. He asked the trucker, one Loy Whitaker, an employee 
of J. D. Erixon & Son, to count the cattle but the trucker stated that 
he accepted the shipper’s word for the count. Whitaker made out 
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a truck billing showing thereon 21 head of cattle as the driver’s re- 
port but did not give the complainant a copy of the billing and did 
not issue receipt for the cattle. When the commission firm to whom 
he had consigned the cattle reported the sale only 20 head were 
accounted for. The complainant also testified’as to how he fixed 
the value of the animal unaccounted for to be $76.00. 


Loy Whitaker testified that he was the trucker who hauled com- 
plainant’s cattle. He stated he helped load the cattle and saw the 
complainant counting them but did not count them himself as it was 
the custom to accept the shipper’s count. He made out a truck 
billing for 21 head. His load consisted solely of complainant’s cattle. 
When he reached the respondent’s yard he backed his truck up to an 
unloading chute and as was the practice delivered the truck billing 
to the respondent's office. After the billing had been fixed up by the 
respondent's billing clerk the witness went back to his truck, opened 
the truck gate and allowed part of the cattle to pass into a chute pen, 
and then got up on the rack to keep the rest of the cattle from crowd- 
ing into the chute pen until a gate opening into an alley leading to 
the holding pens was opened. When the yardman came and opened 
the gate the witness started the cattle in the chute pen out through 
the gate and then drove the remaining cattle out of his truck and 
followed them to the gate leading into the alley. As the cattle passed 
into the alley the yardman closed the gate and followed the cattle 
down the alley. The witness stated the yardman said “okay” as the 
last of the cattle were being driven out of the chute pen. The wit- 
ness was somewhat indefinite as to whether he heard the remark 
“okay” before or after the yardman had closed the gate but was 
definite in placing himself at the time as being in the chute pen and 
about 15 feet distant from the yardman. The witness stated that he 
then turned around and put the end gate in his truck, closed the out- 
side gate of the chute pen and waited at the rear of his truck for 
his employer Erixon, who was at either an adjoining chute or the 
second chute away with another truckload of livestock to unload. 
When the Erixon truck was unloaded, Erixon drove away and the 
witness followed, driving his own truck. 

J. D. Erixon testified that he was the owner of the truck in which 
the complainant’s cattle were shipped and that the truck was driven 
by Loy Whitaker. The witness stated that he had also trucked a 
load of livestock to the respondent’s yard that same day. He met 
Whitaker at a place on the highway approximately 214 miles from 
the complainant’s farm and the two trucks then proceeded together 
to Peoria, the witness’ truck being in the lead. When they reached 
the respondent’s yards the witness backed up to one unloading chute 
and Whitaker backed up to another, the chutes being either adjoining 
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or with one chute in between. He and Whitaker then went into the 
office and turned in their truck billings. He did not recall whether 
Whitaker had opened his truck gate and the gate into the chute pen 
before turning in his truck billing. After he and Whitaker returned 
to their trucks each sat up on the racks waiting for the employees 
of the yard company to open the alley gates. None of the complain- 
ant’s cattle passed into the alley before the yardman came and 
opened the gate. The complainant’s cattle were unloaded and had 
passed into the alley before the witness’ truck was unloaded. Whita- 
ker remained at his truck until the witness had unloaded and then 
they drove away together. He had heard the man who received 
Whitaker’s load of cattle say “okay.” which is customary. Whitaker 


had been working for him about 114 years hauling cattle regularly 
to the respondent’s yards. Whitaker’s load, he stated, consisted sole- 
ly of the complainant’s cattle and the truck was practically new and 
had six-foot sides. 
Larry Stauffacher, a witness for the respondent testified that he 
was the yardman who received the complainant's cattle. He stated 
ate of the chute pen and counted the cattle 
as they came out of the chute pen into the alley. He counted only 
20 head. At the time he opened the gate he saw Whitaker standing 
outside of the chute pen on the receiving platform. When he finished 
his count he looked for Whitaker but didn’t see him and he then took 
the cattle over to the yard, (holding pens). After he had the cattle 
over at the yard he counted them again and had to change the billing 


that he opened the alley ¢ 


= 


as there were only 20 head. He stated that he may have said “okay” 
but if he said it, it didn’t concern Whitaker as the employees often 
say that among themselves. He didn’t see Whitaker drive away. 
The testimony given by this witness differs materially with state- 
ments made by him in an affidavit dated September 4, 1945 attached 
to and made a part of the respondent’s answer. In this affidavit 
Stauffacher stated, in part, as follows: 
“* * * Ag the cattle left the chute this affiant counted the same very care- 
fully and noted that instead of 21 head, as indicated by the bill, there were 
only 20 head. At that time this affiant looked out where the truck had 
been and noticed that the trucker had latched the outside chute gate and 
was driving away so that this affiant could not call the trucker’s atten- 
tion to the fact that there were only 20 head of cattle * * *” 


Frank Dahlkamp, a witness for the respondent testified that he was 
the respondent’s yardmaster and that at the time the complainant's 
cattle were delivered he was working at the chutes. When the com- 
plainant’s cattle, were received he was standing a couple of chutes 


away waiting to take Erixon’s load. He stated that he saw Stauf- 
facher receive the complainant’s cattle, saw him open the gate, allow 
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the cattle to pass into the alley and saw him drive them away. After 
Stauffacher had checked the complainant’s cattle, the witness re- 
ceived Erixon’s load and yarded them in a pen near the complain- 
ant’s cattle. Stauffacher at that time told him his load was one 
short and he told Stauffacher to change his ticket right away. He 
stated that he then went back to the billing office and when he got 
there Stauffacher, who had gone ahead of him, told him that Jimmie 
(referring to one James Engle) had changed the billing from 21 
to 20. 

The testimony of Frank Dahlkamp as to when Stauffacher ad- 
vised him he discovered an error in count, differs materially from a 
statement made by him in an affidavit dated September 4, 1945, 
attached to and made a part of respondent’s answer. In _ this affidavit 
Dahlkamp states that “* * * Larry Stauffacher came to the booking 
office with a bill for cattle * * *; that Larry Stauffacher stated that 
instead of 21 head of cattle there were only 20 head. Present at 
this time was also James Engel, the booker; that this affiant and 
Larry Stauffacher looked out into the parking lot to see if the 
trucker, who had delivered the cattle, was there and they ascertained 
that he was no longer there. Larry Stauffacher stated that he was 
going to change the number 21 to 20 and this affiant stated that this 
was all right.” 

The respondent introduced in evidence an affidavit signed by the 
commission firms doing business at the respondent’s yards, to the ef- 
fect that their firms, since May 20, 1945, had not sold any stray cattle 
received from the respondent or for which settlement had not been 
made to the owner thereof. 

Several witnesses, employees of the respondent, testified concern- 
ing the manner incoming truck shipments of livestock were handled, 
the procedure followed when stray animals were reported, and that 
the respondent records disclosed no stray animals unaccounted for 
on May 20, 1945 or subsequent thereto. These witnesses also stated 
a lack of knowledge of any stray animals in the yards at the time 
of or since the delivery of the complainant’s cattle. 

H. G. Booth, vice-president and general manager, when ques- 
tioned concerning stray animals admitted that it was possible that 
stray animals might get into the pens of commission firms and not be 
reported, in which case the respondent might have no knowledge 
of them. 


The testimony of Whitaker and of Erixon is clear and convincing 
as to just what happened at the time of and immediately subsequent 
to the delivery of the complainant’s cattle. The testimony of Stauf- 
facher can not be accepted because of its material variance from state- 
ments made in his affidavit. His explanation that if he said “okay” 
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it did not concern Whitaker as the employees often say that among 
themselves cannot be accepted. According to his own testimony and 
the testimony of Dahlkamp the only employees present at the time 
were himself and Dahlkamp, and no circumstances were shown which 
would give him a reason to say “okay” to Dahlkamp. On the other 
hand there was every reason why he might address such a remark to 
Whitaker. 

Respondent filed suggested Findings of Fact requesting that the 
complaint be dismissed as the evidence preponderates in favor of 
respondent. 

FINDINGS OF FACT 

1. The complainant is an indivdiual whose place of residence is 
Jacksonville, [linois. 

2. The respondent, Peoria Union Stock Yards Company, a cor- 
poration (hereinafter referred to as respondent) at all times material 
herein operated the Peoria Union Stock Yards, Peoria, Illinois, 
which has been posted as a stockyard subject to the act. 

3. On May 20, 1945, at approximately 3:00 P. M., the complainant 
shipped by truck to the respondent’s stockyard at Peoria, Illinois, 
21 head of cattle consigned for sale to a commission firm, doing 
business at said stockyard. 

4, The trucker, one Whitaker, upon loading said cattle at the farm 
premises of the complainant made out a truck billing in duplicate 
upon a form provided by the respondent noting thereon, among other 
things, 21 head as the driver’s count of cattle shipped. Whitaker 
then proceeded with the cattle to the respondent’s stockyard at Peoria, 
Illinois. His load consisted solely of the complainant’s cattle. Ata 
distance of approximately 214 miles from the complainant’s farm, he 
met his employer, one Erixon, who was also hauling a load of live- 
stock to the respondent’s stockyard and both proceeded to their 
destination together. 

5. Upon arriving at respondent’s stockyard on May 20, 1945 at 
approximately 6:45 P. M., Whitaker, as was the customary practice 
in delivering truck shipments of livestock to the respondent’s stock- 
yard, backed his truck up to one of the several numbered chutes (also 
known as chute pens) provided by the respondent for the use of 
truckers delivering livestock to the respondent’s stockyard. These 
chutes were about 10 x 15 feet in size which was insufficient to hold a 
large truckload of livestock. Each chute was provided with a gate at 
truck level through which livestock were unloaded from the trucks 
and another gate opening on to an alley leading to holding pens in 
which the respondent yarded livestock received by it pending de- 
livery to the consignees thereof. Whitaker noted on the billing, the 
time of day and the number of the chute at which he was to unload 
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and delivered the billing at respondent’s booking office to an employee 
of the respondent known as a booker. The booker examined the 
billing, found it to be filled out in proper form and accepted the 
same. Whitaker then went back to his truck, allowed a part of his 
load to enter the chute and waited for a yardman to take delivery. 

6. Shortly thereafter a yardman in the employ of the respondent 
whose duty it was to take delivery of incoming shipments of live- 
stock, appeared at the chute pen where Whitaker was waiting to 
deliver the complainant’s cattle. The yardman, who had in his pos- 
session the billing for the complainant’s cattle, opened the chute gate 
opening on to the alley. Whitaker started the cattle in the chute 
out through the gate, drove the cattle still remaining in his truck 
into the chute and drove them through the open gate past the yard- 
man into the alley. The yardman counted the cattle as they pro- 
ceeded past him, said “okay” to Whitaker, closed the gate and fol- 
lowed the cattle down the alley. No receipt for the cattle was given 
by the respondent. Whitaker replaced the end gate in his truck, 
closed the outside gate of the chute and waited at the rear of his 
truck for Erixon, who was at a nearby chute to unload. When 
Erixon had unloaded he drove away and Whitaker followed him. 

7. Although there was ample opportunity to do so, neither the 
yardman nor any other employee of the respondent advised Whitaker 
that the count of 21 head of cattle as it appeared on the billing was 
not correct and the respondent allowed Whitaker to leave its prem- 
ises without informing him that the count had been or was to be 
changed. 

8. On the face of the billing herein referred to appeared the 
following statement : 

“Subject to conditions on back hereof.” 

On the back of the billing appeared the following statement: 

“The information contained in this billing is supplied by owner or his 
representative and is recorded per their instructions. The Peoria Union 
Stock Yards Company will not be responsible for accuracy of this infor- 
mation nor for count given on billing. Count out of chute will be official’. 


9. Some time subsequent to its acceptance of the complainant’s 
cattle and subsequent to a count of said cattle made by the yardman 
as they passed out of the chute, the respondent without notige to the 
complainant or to Whitaker, caused to be entered on the billing in a 
space designated “chute count if changed,” the number “20,” 

10. The respondent on May 21, 1945 delivered 20 head of cattle 
to the consignee and has failed and refused to account for one head 


which was of a value of $76.00. 
11. The complaint herein was filed on August 13, 1945, which was 
within 90 days after the alleged cause of action accrued, 





hist 9 
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CONCLUSIONS 

The facts found present a situation wherein the complainant’s 
cattle were delivered to and accepted by the respondent in accordance 
with a method of operation established by the respondent. One of 
the conditions under which the respondent received the cattle was 
the “count out of the chute will be official.” Such count was taken 
in the presence of Whitaker by the respondent’s yardman who had in 
his possession at the time the billing showing the driver’s report of 
cattle to be 21 head. Provided on said billing was a space wherein 
was to be noted the “chute count if changed.” Clearly under such 
circumstances the respondent became bound to the complainant for 
the head count as it appeared on the billing unless the yardman made 
known to Whitaker that the count as it appeared on the billing was 
incorrect and was to be changed. 

Unless such information was given Whitaker would rightly as- 
sume that the yardman’s count agreed with the count appearing on 
the billing and he would thus be deprived of the opportunity and 
right to cause a recount to be made, to locate the missing animal or 
to take such other appropriate action as the circumstances might 
require in protecting the complainant from loss. There would thus 
be created by the conduct of the respondent a situation wherein it 
would be estopped to deny the correctness of the count as it appeared 
on the billing. 

Since the yardman in the presence of Whitaker counted the cattle 
at the chute and signified his acceptance of the count appearing on 
the billing by saying “okay,” closing the gate and driving the cattle 
away without voicing objection to or changing the count as it ap- 
peared on the billing, the count of 21 head as it appeared on the bill- 
ing became the oflicial count which the respondent by its conduct is 
estopped to deny and it must be accepted as established that 21 head 
of the complainant’s cattle were delivered to thie respondent. 

Since the respondent delivered only 20 head of the complainant’s 
cattle to the consignee and has failed and refused to account to the 
complainant for one head received by it, it has engaged in an unjust, 
unreasonable and discriminatory practice in violation of Section 807 
of the Act for which it is liable to the complainant in reparation 
under Section 309 of the Act. 

Since the value of the animal which the respondent failed to 
deliver and for which it has failed and refused to account, was $76.00, 
reparation should be in such amount. 


An order should be issued awarding the complainant reparation 
against the respondent in the amount of $76.00 with interest thereon 
at 5% from May 21, 1945, to the date of payment. 
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ORDER 
Within thirty days from the date of this decision, the respondert, 
Peoria Union Stock Yards Company, shall pay to the complainant, 
Jensie Updike, $76.00 as reparation, with interest thereon at 5% per 
annum from May 21, 1945, to the date of payment. 
Copies hereof shall be served on the parties, by registered mail or 
in person. 


(A. D. 1195) 


WALTER E. Knaus v. Martin, Blomquist & Lee LIveEstocK COMMISSION COM- 
PANY. P&S Doc. No. 1717. Decided April 18, 1946. 


Dismissal of Complaint for Reparation—Failure to Show 
Lack of Reasonable Stockyard Services 


Complaint for reparation against respondent, a registered market agency, 
dismissed where respondent, in selling wethers together with ewes as a 
single lot acted in good faith, on its judgment that sale of the animals 
in this manner would realize the best total return, and therefore, the 
respondent did not violate the act by failing to render reasonable stock- 
yard services. 


Mr. Walter E. Knaus, of Knob Noster, Missouri, for complainant. Mr. Theo 
H. Lampe, of Kansas City, Missouri, for respondent. Mr. Abe A. Goldman, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed 181 et seq.). 

The complaint was filed on March 23, 1945, claiming reparation in 
the amount of $70.00. At the hearing the complainant asked that 
the amount of his claim be increased to $94.20, to which the respon- 
dent consented. 

The complainant alleges that on December 29, 1944, he shipped 
55 sheep by truck on consignment to the respondent; that the truck- 
er’s ticket was marked bucks, wethers and ewes; that the wethers 
were sold as ewes, the wethers being good and the ewes fair; that 
there was a difference of four to five cents per pound in the value of 
the ewes and the wethers; that there were ten wethers (which the 
complainant claims were yearlings) in the consignment which should 
have been sold separately. 

The respondent filed an answer August 6, 1945, stating that this 
transaction was handled by experienced salesmen and denying any 
liability. 

A hearing was held at Kansas City, Missouri, on November 15, 
1945, before Abe A. Goldman, Office of the Solicitor, Department of 
Agriculture, who was designated examiner on October 16, 1945. The 
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complainant appeared in his own behalf and the respondent was 
represented by the chairman of its board of directors, Theo. Lampe. 

Complainant presented evidence that in other transactions at the 
Kansas City Stock Yards on December 29, 1944, yearling wethers 
had sold for prices ranging from 11 to 121% cents per pound, and 
asserted that his were of top quality. He also presented evidence 
that on March 23, 1945, he sold through another market agency at 
11 cents per pound, 2 wethers weighing a total of 290 pounds which 
he stated had originally been with the 10 wethers in question and 
were of the same age and quality; and that the 10 wethers averaged 
about 145 pounds per head. The average weight of the 49 head sold 
as ewes was 113 pounds per head. 

Mr. Wright, respondent's salesman who handled the sale, stated 
that he had not determined the sex of the sheep before selling them 
and admitted that there might have been some wethers among them. 
He testified that he did mouth all of the younger sheep to determine 
their ages and that there were no yearlings in the lot; and that the 
younger sheep were all two- and three-year olds and there were some 
thin old ewes in the lot. He contended that if the sheep had been 
separated according to age, the increased price that the younger 
sheep might have brought would have been offset by a reduced price 
for the older sheep. He testified further that the sheep had been 
brought in late in the day on Friday after some of the buyers had 
gone for the day and when the scales were about to be closed, so that 
the sale had to be made quickly as the market is closed over Saturday 
and Sunday; that he offered the two- and three-year olds, which he 
had marked, to a buyer of breeding ewes who declined to buy them; 
that he had buyers for two packers look at the sheep and received bids 
from them, after which he approached buyers for two other packers 
who stated they had finished their buying for the day; and that he 
then sold the sheep to the higher bidder. 

Testimony was presented to the effect that yearling wethers would 
have been worth considerably more than ewes; but that wethers older 
than yearlings would have been worth only 25 cents per hundred- 
weight more than ewes. As to the age of the 10 wethers in question, 
the evidence indicates that according to the records of the packer 
who bought complainant’s sheep, said sheep were included in a killing 
lot of 106 and there appeared to be no yearlings in the lot. Respon- 
dent testified that the 10 wethers had been lambed from 21 to 22 
months before their sale. Mr. Wright testified that none of the sheep 
mouthed by him had yearling teeth. 


FINDINGS OF FACT 
1. The complainant is an individual whose address is Knobnoster, 


Missouri. 
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2. The respondent, Martin, Blomquist & Lee Livestock Commis- 
sion Company, a corporation, is and was at the time of the alleged 
violation a registered market agency at the Kansas City Stock Yards, 
Kansas City, Missouri. 

3. On December 29, 1944, the complainant shipped by truck to the 
respondent 55 sheep to be sold by the respondent for the complain- 
ant’s account. The trucker’s ticket listed “ewes, wethers, and bucks,” 
the number of each being unspecified. 

4. The shipment consisted of 39 ewes, 10 wethers and 6 bucks. 

5. The respondent sold the 55 sheep the same day and promptly 
remitted the net sale proceeds, after deduction of commission and 
charges, to the complainant. The respondent sold the sheep as 49 
ewes and 6 bucks, the 10 wethers being included among the lot of 
49 sold as ewes. 

6. Preliminary to making the sale, the respondent examined the 

sheep to determine their ages and concluded that the youngest sheep 
in the lot were two-year olds and that the 49 head of various ages 
(excluding the bucks) could be sold to the best advantage as a single 
lot. The respondent offered the sheep to several prospective buyers, 
two of whom made bids, and sold the sheep to the higher bidder. 
7. The 10 wethers might have been sold for a somewhat higher 
price if they had been segregated and sold separately; but if they 
were older than yearlings, the difference in price would have aggre- 
gated only about three or four dollars. Whether they were yearlings 
or older may be debatable, but the respondent was justified in con- 
cluding, as it did. that all the sheep in the lot of 55 were older than 
yearlings. Whether the 39 ewes, if sold separately, would have 
brought as much as they did is questionable. 

8. In selling the wethers together with the ewes as a single lot, 
the respondent acted in good faith on its judgment that their sale in 
this manner would realize the best total return. 

9. The complaint was filed on March 23, 1945, which was within 
90 days after the alleged cause of action accrued. 

CONCLUSIONS 

The evidence does not establish any violation of the Act or the 
rules and regulations promulgated thereunder. Therefore the com- 
plainant is not entitled to reparation. 

ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 


in person. 
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(A. D. 1196) 
In re FRANK C. HoELTERHOFF, P&S Doc. No. 1696. Decided April 23, 1946. 


Cease and Desist—Failure to Comply with Financial Requirements— 
Books and Records 


Respondent ordered to refrain from doing business as a licensee at any time 
that he is financially unable to discharge his obligations as a licensee and 
to cease and desist from keeping books and records that do not fully and 
correctly disclose all transactions involved in his business. 


Mr. Richard F. Roche for complainant. Mr. Alvin I. Weinstein, of Chicago, 
Illinois, for respondent. Mr. John E. Donahue, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 1940 Ed. 181 et seq.), insti- 
tuted on March, 14, 1945, by a complaint filed by the Office of Mar- 
keting Services now the Production and Marketing Administration, 
complainant. The respondent, Frank C. Hoelterhoff, doing business 
as the Grand Produce Company, is a licensee engaged in the business 
of buying, selling, and handling live poultry in interstate commerce 
at Chicago, Illinois, a city, market, and place duly designated by the 
Acting Secretary of Agriculture as subject to the provisions of Title 
V of the act. 

The complaint alleges that a license to engage in the business of 
buying, selling, and handling live poultry was granted to the respon- 
dent upon a showing that his financial condition would enable him to 
fulfill the obligations that he would incur as a licensee; that since the 
issuance of the license, his financial condition has become so impaired 
as to make him, in the absence of the filing of a bond, financially un- 
able in the ordinary course of his business to discharge the obliga- 
tions that he would incur as a licensee; that the respondent has re- 
fused to allow authorized agents of the War Food Administrator to 
permit inspection of his records concerning his business; and that he 
has failed to keep such accounts and records as fully and correctly 
disclose all transactions involved in his business. The complaint con- 
tains a request for oral hearing and the entry of such orders as are 
authorized and warranted. The respondent filed no answer to the 
complaint. Oral hearing was held at Chicago, Illinois, on January 
22, 1946, before John E. Donahue of the Lincoln, Nebraska, Office of 
the Solicitor, as trial examiner. The respondent appeared in person 
and was represented by Mr. Alvin I. Weinstein. Mr. Richard F. 
Roche of the Chicago, Oflice of the Solicitor, appeared for the com- 
plainant. Prior to the opening of the oral hearing, counsel for com- 
plainant and for respondent held an extended conference which re- 
sulted in an agreement on a stipulated set of facts. Respondent’s 
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attorney also agreed, after a consultation with his client, to the entry 
of an order that respondent cease and desist from the unlawful prac- 
tices enumerated in the complaint. Permission was granted at the 
request of complainant’s attorney to have the entire stipulation read 
into the record. The stipulation included a statement of respondent’s 
financial condition as of August 31, 1944, showing his net worth at 
that date as a deficit of $9,029.14. An audit of the respondent's 
business made by an accountant for the Packers and Stockyards Di- 
vision, as of January 7, 1946, disclosed his financial condition to be 
improved, reflecting a total net worth of $4,731.74. A statement of 
his free working capital as of January 7, 1946, reflects a balance of 
$4,195.88. Both parties waived the filing of proposed findings of 
fact, conclusions and orders, and the filing of exceptions to an ex- 
aminer’s report, and recommended issuance of an order in conformity 
with the stipulation. 


FINDINGS OF FACT 

1. Respondent is the holder of license No. 1713, and is engaged in 
the business of buying, selling, and handling live poultry in Chicago, 
Illinois, a city, market, and place duly designated by the Acting 
Secretary of Agriculture, as subject to the provisions of the act. 

2. On August 31, 1944, the respondent’s liabilities exceeded his 
assets by the sum of $9,029.14. 

3. On January 7, 1946, the respondent had a total net worth of 
$4,731.74, and had free working capital in the amount of $4,195.88. 


4. The respondent has failed to keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved 
in his business. 


CONCLUSIONS 

Respondent’s acts in failing to maintain his financial condition in 
a manner that would render him financially able in the ordinary 
course of his business to discharge the obligations incumbent upon 
him as a licensee, and his failure to keep accurate accounts and 
records constituted violations of the act and of the rules and regula- 
tions promulgated pursuant thereto. 

Issuance of the cease and desist order consented to by the re- 
spondent and recommended by the complainant is warranted. Such 
order should be issued. 


ORDER 
1. Respondent shall refrain from doing business as a licensee at 
any time that he is financially unable to discharge his obligations as 
such. 
2. Respondent shall cease and desist from keeping such accounts, 
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records, and memoranda as fail fully and correctly to disclose all 
transactions involved in his business. 

3. Respondent shall hereafter keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved in 
his business, including the keeping of books and records and memo- 
randa which fully disclose the following: (1) Capital account; 
(2) Asset accounts; (3) Liability’ accounts; all of which shall be 
contained in a general ledger. Said general ledger shall be supported 
by subsidiary journals reflecting: (1) Prices, weights, and quanti- 
ties of live poultry bought and sold; (2) Accounts receivable; (3) 
Accounts payable; (4) Operating expenses; (5) Capital expendi- 
tures; (6) All other expenditures by cash or check; (7) Profit and 
loss. 

Copies hereof shall be served upon the parties by registered mail 
or in person. Except as to service, this order shall become effective 
on the tenth day after this date. 


(A. D. 1197) 


In re St. Louts NATIONAL Stockyards Company. P&S Doc. No. 1246. De- 
cided April 29, 1946. 


Supplemental Order—Postponement of Effective Date of Order 


Pending further consideration of the matter relating to a 1945 tentative order, 
the effective date of the order of March 29, 1946 is postponed until subse- 
quent order is entered. 


Mr. M. W. Borders, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
On March 29, 1946, effective 30 days thereafter, the respondent, 


St. Louis National Stockyards Company, was ordered to keep ade- 
quate books and records (5 A.D. 183). On April 24, respondent 
filed a motion to modify that order so that some of its provisions 
would relate to a 1945 tentative order rather than to a 1943 order in 
this proceeding. Pending further consideration of the matter, the 
effective date of the order is postponed until a subsequent order is 


entered. 
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(A. D. 1198) 
GAIUS VANDENBURG v. UNION STocK YARD AND TRANSIT Company. P&S Doc. 
No. 1728. Decided April 29, 1946. 
Dismissal—Failure to File Opening Statement of Facts 


Where notice was served upon the parties that shortened procedure would be 
used because neither party requested an oral hearing in this reparation 
proceeding, and complainant failed to file opening statement of facts, the 
proceeding is dismissed pursuant to the rules of practice under the act. 


Mr. Gaius Vandenburg, of Monroe Center, Illinois, pro se. Messrs. Winston, 
Strawn & Shaw, of Chicago, Illinois, for respondent. Mr. Elmer J. Scott, 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 

Neither party requested an oral hearing in this reparation proceed- 
ing under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 1940 ed. 181 et seg.), and notice was served upon the parties 
that the shortened procedure would be used in accordance with 
Section 204.48(a) of the rules of practice (9 C.F.R., 1941 Sup. 
202.48 (a) ). 

The complainant failed to file an opening statement of facts. 
Pursuant to Section 202.17(h) of the rules of practice (9 C.F.R. 1941 
Sup. 202.17 (h) ), the proceeding is therefore dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. This order, except as to the date of service, shall be- 


come effective 15 days after its date. 


(A. D. 1199) 


ELMER R. NIENHUIS v. UNION STOCK YARD AND TRANSIT CoMPANY. P&S Doc. 
No. 1729. Decided April 29, 1946. 


Dismissal—Failure to File Opening Statement of Facts 


Same as 5 A.D. 268, ante. 


Mr. Elmer R. Nienhuis, of Holland, Michigan, pro se. Messrs. Winston, Strawn 
& Shaw, of Chicago, Illinois, for respondent. Mr. Elmer J. Scott, Ex- 
aminer, 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
Neither party requested an oral hearing in this reparation proceed- 
ing under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 1940 ed. 181 et seg.), and notice was served upon the parties 
that the shortened procedure would be used in accordance with 
Section 204.48(a) of the rules of practice (9 C.F.R., 1941 Sup. 
202.48 (a) ), 
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The complainant failed to file an opening statement of facts. Pur- 
suant to Section 202.17(h) of the rules of practice (9 C.F.R., 1941 
Sup. 202.17(h)), the proceeding is therefore dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. This order, except as to the date of service, shall be- 
come effective 15 days after its date. 


(A. D. 1200) 
J. H. Poste, v. CLAupE Jones. PACA Doc. No. 4551. Decided April 1, 1946 


Failure to Pay Brokerage Fee 


Failure of respondent to pay brokerage fee to broker engaged to sell produce, 
which was sold by the broker and shipped in interstate commerce as a 
result of such sale, entitles complainant to an award of reparation in 
amount due and owing complainant as admitted by respondent. 


Allegations in Complaint Deemed Admitted by Default 


Failure of respondent to answer complaint properly served deemed an ad- 
mission of the facts alleged. 


Mr. J. H. Postel, of Pittsburgh, Pennsylvania, complainant, pro se. Mr. Claude 
Jones, of Fitzgerald, Georgia, respondent, pro se. Mr. Benjamin H. Davis, 


Examiner. 


Decision by Thomas J. Flavin, Judicial O fiicer 
PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act 1930 (7 U.S.C. 1940 ed. 499a et seqg.), the complainant seeks 
reparation from the respondent in the amount of $125.00. The dam- 
ages are alleged by the complainant to have been sustained as a result 

| of the respondent’s failure to pay for brokerage services rendered by 
the complainant in the sale of five carloads of watermelons for the 
respondent. 

The complaint was filed December 5, 1945, and, together with a 
report of investigation, was served on the respondent by registered 
mail January 14, 1945. No answer was filed by the respondent. 

It is alleged that on or about July 1, 1945, the complainant was 
engaged by the respondent to act in the capacity of broker for the 
sale of five carloads of watermelons; that the complainant did ne- 
gotiate sales of the produce to purchasers in the States of West 
Virginia and Pennsylvania and that the produce was shipped from 
Georgia to the States of Pennsylvania and West Virginia in com- 
pliance with the contracts of sale; and that the respondent has failed 
to pay the agreed brokerage fee of $25.00 per car. Attached to the 
complaint, as an exhibit, is a telegram from the respondent admitting 
the liability. 
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Since no answer has been filed the facts alleged are deemed to 
have been admitted in accordance with section 47.8 of the rules of 
practice, as amended (10 F.R. 2209, 8685; 11F.R. 224). 


FINDINGS OF FACT 

1. Complainant is an individual, J. H. Postel, whose post office 
address is 325 Catanzaro Building, 21st & Smallman Streets, Pitts- 
burgh, Pennsylvania. 

2. Respondent is an individual, Claude Jones, whose post office 
address is Fitzgerald, Georgia, and during the times and dates men- 
tioned in the complaint was licensed under the act. 

3. On or about July 1, 1945, the respondent employed the com- 
plainant to act as broker in negotiating the sale of five carloads of 
watermelons at an agreed compensation of $25.00 per carload. 

4. Between the dates of July 1 and July 5, 1945, the complainant, 
acting as broker, in accordance with the agreement with the respon- 
dent, sold five carloads of watermelons to purchasers in the States 
of Pennsylvania and West Virginia. The five carloads were shipped 
in interstate commerce from Fitzgerald, Georgia, to the purchasers, 
J.C. Tomaro at Clarksburg, West Virginia, E. A. Hall at Pittsburgh, 
Pennsylvania, Dan Mancini at Clarksburg, West Virginia, Mon- 
heim’s Wholesale Produce at Uniontown, Pennsylvania, and A. W. 
Tosh at Pittsburgh, Pennsylvania, in cars numbered and initialed 
ABC 661, CNW 33455, IKN 97570, SAL 7928 and ACL 18021. 

5. Respondent has not paid to the complainant the agreed com- 
pensation of $25.00 per carload and is now indebted to the complain- 
ant in the amount of $125.00 

6. The complaint was filed December 5, 1945, which is within the 
time allowed for the filing of a claim for reparation. 


CONCLUSIONS 

Sectoin 2 of the Perishable Agricultural Commodities Act pro- 
vides, in part, that it is unlawful for a dealer to fail to make full 
payment promptly in respect to any transaction involving any perish- 
able agricultural commodity. In the instant case the respondent has 
admitted that the amount of $125.00 is due and owing the complain- 
ant as compensation for the sale of five carloads of watermelons sold 
in the course of interstate commerce. Consequently, the complainant 
is entitled to reparation. It is further concluded that the facts should 
be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $125.00, with interest thereon at five 
percent per annum from July 6, 1945, until paid. 

The facts, as set forth therein, shall be published. 
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Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1201) 
PACA Doc. No. 4406.* Decided April 5, 1946. 


Dismissal of Complaint and Counterclaim—Bankruptcy 


Where notice was received that respondent had been adjudicated a bankrupt, 
and the claims of the parties are within the jurisdiction of.the District 
Court, the complaint and counterclaim are dismissed without prejudice. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Philip 8. 
Birnbaum, of New York, New York, for respondent. Mr. James A. O’Don- 
nell, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On July 20, 1944, complainant filed a formal complaint against 
the respondent under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.), which included a request for 
an award of reparation. Respondent filed an answer and a counter- 
claim for damages arising out of the same transactions. Prior to the 
oral hearing, notice was received that respondent had been adjudi- 
cated a bankrupt in the United States District Court for the South- 
ern District of * * * June 26, 1945. An order dated August 3, 
1945, was issued by the Assistant to the Secretary of Agriculture 
staying the proceeding pending further order (4 AD 679). 

It appears that complainant has submitted the claim arising out 
of its complaint in the bankruptcy proceeding and that the above 
court has jurisdiction over the claims of the parties. Under these 
circumstances, no purpose would be served by holding this proceed- 
ing under the act in further abeyance. The complaint filed by com- 
plainant and respondent’s counterclaim are hereby dismissed without 
prejudice. 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1202) 


ERNEST Ki. FADLER COMPANY v. HOFFMAN BANANA ComMpaANy. PACA Doc. No. 
4446. Decided April 5, 1946. 
Breach of Warranty—Lack of Suitable Shipping Condition—Damages 


Where complainants made an f.o.b. purchase of several carloads of water- 
melons billed to Kansas City, Missouri, and was required to pay drafts 
drawn by the respondent shipper for the contract purchase price of each 
of them before diversion could be accomplished to complainants’ buyer 
in Minneapolis, Minnesota, at which point Federal inspection subse- 
quently disclosed that the watermelons failed to meet seller’s warranty 
of minimum average size and implied warranty of suitable shipping con- 
dition, complainants are entitled to recover the difference between the 
price for which the watermelons were sold to the Minneapolis buyer and 


the net proceeds received. 


Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Messrs. 
Naman, Howell & Boswell, of Waco, Texas for respondent. Mr. Morris C. 


Hankins, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


On October 25, 1944, the complainants, Ernest E. Fadler and Frank 
Kenworthy, filed a formal complaint under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.), 
seeking an award of reparation in the amount of $1,489.10 against 
the respondent, Hyman Hoffman, for failure to deliver four carloads 
of watermelons which would meet contract requirements. This trans- 
action included five carloads of watermelons shipped from Texas 
loading points on June 21, 1943, in cars FGEX 15184, IGN 54058, 
MP 52663, MP 52419 and IGN 54047, but loss is claimed in connection 
with only four of the shipments which are covered by Federal inspec- 
tion at Minneapolis, Minnesota. Since the watermelons contained in 
car IGN 54047 were not so inspected, no claim for loss is made in con- 
nection with this shipment which, therefore, is eliminated from fur- 
ther consideration in this proceeding. 

The purchase and sale agreement was entered into during a tele- 
phone conversation between the parties. The complainant’s allege that 
the respondent was to ship watermelons which would average thirty 
pounds or less and not under twenty-four pounds each in weight, 
and which would cut red at the f.o.b. price of $2.75 per hundred 
pounds; that in reliance upon the respondent’s statements regarding 
size, quality and condition of the watermelons, the drafts drawn by 
the respondent for the contract purchase price of each of these ship- 
ments were paid by the complainants who immediately resold the 
watermelons to D, L. Piazza and Company of Minneapolis, Minne- 
sota, at the f.o.b. price of $2.85 per hundred pounds, and by direction 
of this second purchaser, these shipments were diverted to the George 
C. Palmer Brokerage Company at Minneapolis, Minnesota. 
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The complainants allege that they had no opportunity to inspect 
the watermelons until they arrived at Minneapolis, Minnesota, where 
Federal inspection was secured on June 30, 1943, and disclosed that 
the watermelons failed to meet contract requirements for size, 
quality and condition as a result of which D. L. Piazza and Company 
refused to accept any of the watermelons at the contract price and 
in an effort to prevent further loss, sold them for a net to the com- 
plainants of $1,495.55. The complainants now seek reperation in the 
amount previously stated which represents the difference between 
the sum received by them for the watermelons and the amount of 
$2,984.65, which D. L. Piazza and Company agreed to pay them and 
would have paid them if the watermelons had been acceptable under 
the contract. 

Copies of the complaint and the report of investigation were 
served upon the respondent by registered mail on December 21, 1944, 
and a copy of the report of investigation was likewise served upon 
complainants on December 19, 1944. 

The answer filed by the respondent admits the sale of the water- 
melons to the complainants during a telephone conversation with 
them, but denies that the watermelons shipped by him failed to meet 
contract requirements for kind, quality, size and grade and, there- 
fore, denies that complainants have been damaged in any amount 
whatever. Furthermore the respondent contends that he is in no 
way liable for damage or depreciation of the watermelons after de- 
livery at Kansas City, Missouri, and that the condition of the water- 
melons at Minneapolis, Minnesota, is no evidence of the condition of 
them at Kansas City, Missouri. The respondent further alleges that 
in any event he would not be liable beyond the diminished value due 
to that portion of the watermelons that were under the alleged con- 
tract minimum weight. 

A formal hearing was held at Waco, Texas, on July 23, 1945. Mr. 
Warren Earhart, an attorney of Kansas City, Missouri, appeared at 
the hearing for the complainants and offered in evidence the depo- 
sitions of J. C. Stollenwerck, A. L. Buffer and Frank Kenworthy 
which had been taken at Kansas City, Missouri. Mr. W. W. Naman, 
an attorney of Waco, Texas, appeared at the hearing for the respon- 
dent who also appeared in person and testified. 

FINDINGS OF FACT 

1. The complainants, Ernest E. Fadler and Frank Kenworthy, 

are partners doing business as the Ernest E. Fadler Company at the 


Produce Exchange Building, Kansas City, Missouri. 
2. The respondent, Hyman Hoffman, is an individual doing busi- 


ness as the Hoffman Banana Company whose post office address is 
120-126 North First Street, Waco, Texas, and who at all times re- 
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ferred to in this proceeding was licensed as a dealer, commission mer- 
chant and/or broker under the Perishable Agricultural Commodities 
Act, 1930, as amended. 

3. On or about June 21, 1943, the complainants and the respondent 
engaged in a telephone conversation during which the complainants 
contracted to purchase five carloads of watermelons from the re- 
spondent, to be shipped in interstate commerce, at the agreed price 
of $2.75 per hundred pounds f.o.b. Texas shipping point. This 
agreement also provided that the watermelons would cut red and 
were to average 30 pounds or less but not under 24 pounds in weight. 

4. On June 21, 1943, the respondent shipped five carloads of 
watermelons in cars FGEX 15184, IGN 54058, MP 52663, MP 52419 
and IGN 54047 from Texas loading points in interstate commerce to 
Kansas City, Missouri, where the complainants were compelled to 
pay the drafts covering the full amount of the purchase price for each 
carload before diverting while in transit, to Minneapolis, Minnesota, 
for delivery to D. L. Piazza and Company to whom the first four of 
the previously mentioned shipments had been sold for the sum of 
$2,984.65. 

5. Federal inspection secured at Minneapolis, Minnesota, on June 
30, 1943, disclosed that the watermelons contained in three of the 
cars, FGEX 15184, MP 52663 and MP 52419 failed to meet the re- 
quirements of the specified minimum average of 24 pounds and while 
those in car IGN 54058 met the requirements for minimum average 
weight, such did not meet the specifications of the contract since the 
inspection at Minneapolis, Minnesota, disclosed that eight percent of 
them were decayed as the result of a field disease infection common- 
ly known as stem end rot, mostly in advanced stages. This inspection 
also disclosed melons with stem end rot infection in all cars involved 
in this proceeding, but those contained in cars FGEX 15184 and 
MP 52419 were in the worst condition with from 13 to 15 percent of 
the melons showing definite evidence of damage from this disease. 

6. On learning of the result of the Federal inspection, D. L. 
Piazza and Company refused to accept any of the shipments under 
the contract with the complainants, and sold the watermelons for 
their account remitting to them $1,495.55, representing a loss to them 
which they seek to recover by this proceeding in the amount of the 
difference of $1,489.10 between the contract purchase price offered by 
D. L. Piazza and Company for the watermelons as described by the 
respondent, and the sum received by the complainants for the water- 


melons shipped by the respondent. 

7. The cause of action accrued on or about June 21, 1948, and an 
informal complaint was filed with the United States Department of 
Agriculture on December 10, 1943, which was within the nine months 
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allowed under the act for the filing of a claim for reparation. 


CONCLUSIONS 
Since the contract for the purchase and sale of the watermelons 
involved in this proceeding was negotiated during a telephone con- 
versation between the complainants and the respondent, the only 
tangible evidence included in the record tending to disclose the 
agreement is a copy of a telegram sent by the complainants to the 
respondent on June 21, 1943, the day the contract was entered into, 
stating: 

“PERPHONE CONFIRMING FIVE CARS MELONS AS DESCRIBED 
30 AVERAGE OR LESS NOT UNDER 24 BASIS 2.75 FOB GREEN 
COLOR RED CUTTING MUST KNOW SHIPPING POINT SO CAN 

FIGURE RATE ADVISE QUICK.” 


The respondent, in his testimony at the hearing, admitted receipt 
of this telegram, but contends that he immediately called complain- 
ants by telephone to inform them that they could inspect the water- 
melons on arrival at Kansas City, Missouri, before accepting and 
paying for them, and also stated that he was operating on borrowed 
money and could not release any of the shipments to the complain- 
ents until the drafts covering the purchase price of each carload 
reached Kansas City, Missouri, and were paid by the complainants. 
Not until then could they accomplish diversion to Minneapolis, Min- 
nesota, for delivery to D. L. Piazza and Company, the purchaser 
from them at the f.o.b. price of $2.85 per c.w.t., or $2,984.65 for the 
four carloads involved in this proceeding. 

It appears, therefore, that complainants purchased and paid for 
these watermelons in reliance upon the respondent’s statements of 
size and the implied warranty of suitable shipping condition. The 
respondent contends that he is not responsible for the quality or con- 
dition of the watermelons beyond Kansas City, Missouri, since they 
were sold f.o.b. Texas shipping point for delivery at that market. 
It must be conceded, however, that the size of the watermelons as 
disclosed by Federal inspection at Minneapolis, Minnesota, is a fairly 
accurate showing of the size of the melons shipped, and discloses 
that three of the shipments involved in this proceeding failed to 
meet contract requirements for average weight. It was further shown 
that stem end rot, mostly in advanced stages; was more or less preva- 
lent in all of the cars involved in this proceeding. Since stem end 
rot is a field disease, it is certain to have been present, even though 
undetectable in the shipments when loaded in Texas. It is of no 
consequence that no inspection was made at Kansas City to deter- 
mine the existence of this defect. The melons had been warranted 
to be “red cutting,” which means at the time of sale for consumption, 
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provided, of course, such sale is not unduly delayed. There is no 
evidence that the marketing process had been unduly delayed. In 
fact, the rejection occurred only three days after arrival at and diver- 
sion from Kansas City. Presence of stem end rot in advanced stages, 
with its attendant characteristics of soft and discolored tissues, is 
proof of the breach of warranty of “red cutting”. 

The failure of respondent to deliver produce in compliance with 
the terms of the contract constitutes a violation of section 2 of the 
act which entitles the complainants to an award of reparation for 
the loss sustained together with interest, and the facts should be 
published. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainants, as reparation, $1,489.10, with interest thereon at 5 per- 
cent per annum from June 30, 19438, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished, 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1203) 


NorMAN R. Pounps v. CLAUDE Jones. PACA Doc. No. 4558. Decided April 5, 
1946. 


Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where complainant alleged that he sold four carloads of cabbage to respondent 
who accepted them but failed to pay complainant the agreed price, and 
respondent failed to answer the complaint, it is held: (1) the failure to 
answer constitutes a waiver of hearing and an admission of the truth 
of the facts alleged; and (2) reparation should be awarded complainant. 


Mr. C. O. Wright, of Palatka, Florida, for complainant. Claude Jones, of 
Fitzgerald, Georgia, respondent, pro se. Mr. Raymond L. Dillman, Ex- 
aminer. 

Decision by Thomas J. Flavin, Judicial Officer. 

PRELIMINARY STATEMENT 
On January 16, 1946, Norman R. Pounds, complainant, filed a 
complaint against respondent, Claude Jones, under the Perishable 

Agricultural Commodities Act, 1980 (7 U.S.C. 1940 ed., 499a et seq.). 

Complainant alleges that he sold four carloads of cabbage to re- 

spondent at varying prices per sack f.o.b. Florida, plus cost of top 

ice; that shipment was made to respondent’s agent at Chicago, Ili- 

nois; that although respondent accepted the four carloads of cab- 


bage, he failed to pay complainant in full, in violation of section 2 
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of the act. Complainant asks for an award of $1,277.95 as the bal- 
ance due. 

A copy of the complaint, together with a copy ofthe report of 
investigation was served on respondent by registered mail on Feb- 
ruary 11, 1946. In a service letter which accompanied the com- 
plaint and report of investigation, the attention of respondent was 
called to section 47.8 (c) of the rules of practice (10 F.R. 2209 
et seq.) providing that a failure to answer constitutes a waiver of 
hearing and an admission of the truth of the facts alleged. Also, 
that a failure to request an oral hearing in accordance with section 
17.15 (b) of the rules of practice shall constitute a waiver thereof. 
Although respondent corresponded with the Fruit and Vegetable 
Branch in connection with its investigation and consideration of 
complainant’s informal complaint, he has failed to file a formal 
answer to the formal complaint. It follows that findings of fact 
will be based on the allegations of the formal complaint, the exhibits 
thereto attached, and the report of investigation. 


FINDINGS OF FACT 

1. Complainant is an individual doing business as the Pounds 
Produce Company, at Palatka, Florida. 

2. Respondent is an individual whose address is Fitzgerald, 
Georgia. During all of the period covered in the complaint re- 
spondent was licensed under the act. 

3. In March 8, 1945, complainant sold respondent a carload of 
cabbage consisting of 525 sacks, at 65 cents per sack f.o.b. East 
Palatka, Florida, plus $45.50 for top ice, making $386.75 as the total 
amount to be paid for the cabbage which complainant loaded in 
car MDT 21008. 

4. On March 15, 1945, complainant sold respondent a carload of 
cabbage at the agreed price of 85 cents per sack, f.o.b. East Palatka, 
Florida, plus $45.50 for top ice, making $470.50 as the total amount 
to be paid by respondent. Complainant loaded the cabbage in car 
PFE 95088. 

5. On March 19, 1945, complainant sold to the respondent two 
carloads of cabbage at the agreed price of 90 cents per sack, f.o.b. 
Kast Palatka, Florida: one carload consisted of 533 sacks, being car 
KGEX 37144, and the other carload being SFRD 23135 containing 
500 sacks. The cost of top ice for each car was, $45.50, making 
$525.20 as the total amount to be paid by respondent for car FGEX 
37144, and $495.50 as the total amount to be paid for car SFRD 
OS130. 

6. At the request of respondent each of the four carloads de- 
scribed above was shipped by complainant from East Palatka, Flor- 
ida, to Gridley Maxon and Company, at Chicago, Hlinois, where 
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the four carloads were accepted; but respondent failed and refused 
to pay complainant anything upon the total purchase price of the 
four carloads, except amounts aggregating $600, and there remains 
due and owing complainant from respondent $1,277.95. 

7. Informal complaint was filed July 16, 1945, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 

It is concluded that respondent’s failure and refusal to pay com- 
plainant in full for the four carloads of cabbage which he accepted 
at contract price was, and is, in violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of the 
unpaid balance due, together with interest, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $1,277.95, with interest thereon at 
® percent per annum from March 20, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1204) 


TEXAS Fruir CoMPpANy v. JOSEPH MARTINELLI & Co., INc. PACA Doc. No. 
4528. Decided April 11, 1946. 


Unlawful Rejection 


Where a carload of tomatoes which complied with the specifications of the 
contract was shipped by complainant to the respondent at Springfield, 
Massachusetts, and the tomatoes arrived without abnormal deterioration, 
it is held that the respondent’s rejection of the carload was without rea- 
sonable cause. 


Requirements in F.O.B. Sale 


An f.o.b. sale of perishable agricultural commodities, without further express 
terms, requires that the produce be delivered to the carrier in suitable 
shipping condition—i.e., in such condition as to arrive at destination with- 
out having deteriorated abnormally during transit. 


“= 
Burden of Proof of Implied Warranty of Suitable Shipping Condition 


Burden of proof is on party alleging breach of implied warranty of unsuitable 
shipping condition, and to sustain burden it must be shown that the 
deterioration was in excess of that ordinarily experienced in the shipment 
of goods of the same nature, under the same conditions, over the same 
route. 


Suitable Shipping Condition—Abnormal Deterioration 


In applying the suitable shipping condition rule, the percentage of deteriora- 
tion which will be adjudged abnormal depends on all factors which affect 
condition and must be determined in each case; however, a percentage 
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of deterioration which does not reduce the grade classification which the 
goods had at shipping point will not be considered abnormal. 


Texas Fruit Company, of McAllen, Texas, complainant pro se. Joseph Marti- 
nelli & Co., Inc., of Springfield, Massachusetts, respondent, pro se. Mr. 
Benjamin H. Davis, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), the complainant seeks 
reparation in the amount of $1,918.51, as damages alleged to have 
been sustained by the unlawful rejection of a carload of tomatoes 
sold by the complainant to the respondent. 

The formal complaint and a copy of a report of investigation 
made by the Fruit and Vegetable Branch, Department of Agricul- 
ture, were served on the respondent on November 2, 1945. An 
answer was filed by the respondent on November 13, 1945. The 
parties did not request an oral hearing and the shortened method 
of procedure was used in accordance with section 47.20 of the rules 
of practice. 

The pleadings, exhibits, and statements submitted by the parties 
show agreement on the following facts. On May 14, 1945, the com- 
plainant, as seller, and the respondent, as buyer, agreed, through a 
brokerage medium, to an f.o.b. sale and purchase of one carload of 
U. S. No. 1 tomatoes, at a price of $2.75 per lug, to be shipped by 
the complainant from McAllen, Texas, to the respondent at Spring- 
field, Massachusetts. A carload of tomatoes was shipped by the 
complainant on May 15, 1945, to the respondent and on arrival at 
Springfield, Massachusetts, was rejected by the respondent. After 
receiving notice of the rejection, the complainant, not being able to 
find a purchaser in Springfield, diverted the car to Boston, Massa- 
chusetts, where the contents were sold for net receipts of $88.99. 

The complainant alleges that his obligations under the terms of 
the contract were completely performed and that damages resulted 
from the rejection. 

The respondent, by answer, alleges that the contract obligations 
of the complainant were not performed, specifically, in that the car- 
load of tomatoes was not of U.S. No. 1 grade on arrival in Spring- 
field, Massachusetts. 

FINDINGS OF FACT 

1. Complainant is an individual, George Eby, Jr., doing busi- 
ness as Texas Fruit Company, whose post office address is Box 1404, 
McAllen, Texas. 

2. Respondent, Joseph Martinelli & Co., Inc., is a corporation, 
whose post office address is 157 Lyman Street, Springfield, Massa- 
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chusetts. During the period covered by the complaint, respondent 
was licensed under the act. 

3. On or about May 14, 1945, the complainant agreed to sell and 
the respondent to buy one carload of U. S. No. 1 tomatoes, size 
6x7, f.o.b. McAllen, Texas, at $2.75 per lug, or a total price of 
$2,007.50 for the carload containing 730 lugs. J. F. MacNulty, a 
broker located at Albany, New York, acted as agent for both par- 
ties in negotiating the contract. 

4. A carload of tomatoes (NP 90686) which complied with the 
specifications of the contract was shipped by complainant in inter- 
state commerce to the respondent at Springfield, Massachusetts. 
The tomatoes arrived without abnormal deterioration. 

5. The carload of tomatoes in car NP 90686 was. rejected by the 
respondent at Springield, Massachusetts. 

6. The complainant, because of its inability to find a market in 
Springfield, Massachusetts, diverted the rejected carload of tomatoes 
in car NP 90686 to Boston, Massachusetts, for sale on commission, 
and it was so sold for net proceeds of $88.99. 

7. The formal complaint was filed August 27, 1945, which was 
within nine months after the cause of action arose. 

CONCLUSIONS 

The issue between the parties is whether the condition of the 
tomatoes on arrival at destination satisfied the terms of the contract. 
This issue can be further divided for purposes of definition and dis- 
cussion into one of fact and one of law. What was the condition 
on arrival and was this condition sufficient to satisfy the terms of 
the contract ¢ 

The contract, as agreed by the parties, specified that complainant 
was to deliver f.o.b. at McAllen, Texas, one carload of U. S. No. 1 
tomatoes. Use of the term “f.o.b.” in a contract involving perish- 
able agricultural commodities, at least where no previous inspection 
has been made by the buyer, raises an implication that the produce 
shipped is in suitable shipping condition. See Anonymous, 3 AD 
425, 429. By “suitable shipping condition”, as defined in section 
46.24(1) of the rules and regulations issued pursuant to the act 
(¢ Cum. Supp. 46.1 e¢ seg.; as amended, 11 F.R. 224), is meant 
that the produce offered for shipment must be in such condition as 
to arrive at destination, under normal transportation procedures, 
without having deteriorated abnormally, 

There was no question as to the grade of the tomatoes at the time 


of shipment. The complainant alleged that the grade was U. S. 

No. 1 and submitted a Government inspection certificate in support 

thereof, which was not denied or contradicted by the respondent. 
The respondent, however, relies on the contention that the toma- 
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toes on arrival at destination did not grade U. S. No. 1. This con- 
tention is unsound and probably was adopted by the respondent 
because of a misinterpretation of the meaning of the terms of the 
contract. As previously noted, an f.o.b. contract, without further 
express terms, requires the produce to arrive without abnormal 
deterioration; there is no requirement that the produce retain the 
grade specified as required by the contract at the time of shipment. 
A change in grade of produce during transit, while not sufficient 
per se to prove violation of the contract, is, nevertheless, proof of 
deterioration in some degree. Consequently, consideration of the 
respondent’s contention that there was a change in grade has not 
been confined to the limited sense in which it was pleaded. An 
analysis of the whole record and the contention of the respondent 
was made to determine if there was any fact in existence to support 
a finding of abnormal deterioration. 

On the extended consideration of the record, it was found that 
there was no abnormal deterioration of the produce while in transit. 
On arrival in Spring‘ield, Massachusetts, a Government inspector 
certified the decay to range up to 10 percent and average 5 percent 
which is within the tolerance allowed for U.S. No. 1 grade, and issued 
a certificate of U.S. No. 1 grade. This inspection certificate, which 
was referred to in a statement submitted by respondent but not 
offered in evidence, is a part of records of the-Department of Agri- 
culture and official notice thereto has been taken for purposes of 
this case. The respondent’s statement indicated that in the course 
of inspection the inspector found 10°1/7 percent of the tomatoes in 
one lug and as high as 10 percent in four or five other lugs to have 
been affected by decay. On the basis of this fact, the respondent 
contended that the carload of tomatoes was no longer U. S. No. 1 
erade since the grading regulations do not permit any one lug in a 
lot to show more than double the average tolerance allowed for the 
whole lot—5 per cent average at destination in the case of U.S. No. 1 
tomatoes. As previously noted, the factual question of what U.S. 
grade the tomatoes were on arrival is not the determinative issue 
in this case; but, if it were, the official grading rule (as set out in 
the report of investigation) that fractions less than one-half of one 
percent are disregarded and fractions of more than half of one per- 
cent are counted as one percent would support the grade of U.S. 
No. 1 given by the inspector. 

No exact definitions, expressed in percentages, can be given for 
the terms normal and abnormal deterioration. The percentages vary 
with the cirecumstances—length of time in transit, original condi- 
tion of the product, season of the year, and other factors—and must 
be evaluated in the light of past experience under similar condi- 
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tions. The respondent had the burden of showing that the per- 
centage of decay which was shown to have developed in this case 
was abnormal in comparison with other shipments of the same prod- 
uct, over the same route, and under the same conditions. Frank & 
William Parker vy. Donoff Bros, & Block and W. H. Gross, PACA 
Docket No. 2050, 8.1404. No proof was introduced on this point. 
However, for purposes of explanation, it can be stated that since 
products are customarily sold and resold on grade designation, 
without mention of the exact percentage of defects, a degree of 
deterioration which does not change the official grade designation 
cannot be considered as abnormal. This was in effect the holding 
in H. D). Sojourner & Company v. Demase & Morgan, PACA Docket 
No. 1634, 8.1182. 

The respondent also contended that the low price, from 90¢ to $1 
per lug, received on sale at Boston, is evidence that the tomatoes 
were not of proper grade. But this indirect evidence is not proof 
of the condition of the tomatoes at the time of rejection or even at 
the time of arrival in Boston. The inspection certificate, direct evi- 
dence of condition, shows otherwise. Further, when evaluating this 
evidence of a low price as being indicative of poor condition, it 
must be considered that the rejection necessitated a diversion to 
Boston and sale on commission and because of these facts the toma- 
toes remained in the process of marketing for a much longer period 
of time than usually required, and experienced buyers, knowing of 
the shortened period in which they could resell, would discount their 
offers accordingly. It must also be taken into consideration that 
produce distressed by rejection must often be diverted into a market 
where the ordinary demands have been contemplated by the market 
operators and satisfied by deliveries or contracts to deliver. 

The respondent’s rejection without reasonable cause was in viola- 
tion of section 2 of the act. Reparation should be awarded the com- 
plainant for the damages incurred, and the facts published. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,918.51, with interest thereon 
at 5 percent per annum from May 24, 1945, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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(A. D. 1205) 


RUBEN TUVESON v. O. C. CRADDOCK AND W. L. NEELEY.. PACA Doc. No. 4449. 
Decided April 16, 1946. 


Dismissal of Petition for Reconsideration 


Petition for reconsideration filed by respondent is dismissed where the ques- 
tions raised and statements made in the petition were in the record and 
had been considered in the issuance of the original order. 


Petition for Reconsideration—Additional Evidence 


To allow a party to submit additional evidence as noted in the petition for 
reconsideration, merely because of its failure to present it in the first 
instance, would destroy the force of finality of decision. 


Mr. O. C. Craddock, of Homestead, Florida, respondent, pro se. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER DISMISSING PETITION FOR RECONSIDERATION 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). By 
order dated March 20, 1946, reparation was awarded complainant 
against respondents. In that order it was found, upon the evidence 
presented, that the beans were delivered by complainant to respond- 
ents for grading, packing and selling under a consignment agree- 
ment as contended by complainant. Respondents pleaded and _ at- 
tempted to prove that the agreement was a joint account, and it 
was upon this theory that only half of the net proceeds were paid 
by respondents to complainant. 

Respondents filed a petition asking for reconsideration March 29, 
1946. Therein respondents state that the decision is erroneous and 
they have not been treated fairly. It is also stated that their books 
show joint account transactions with two other individuals at ap- 
proximately the same time as the transaction involved in this pro- 
ceeding. 

When the personal investigation of respondents’ files was made 
by the Fruit and Vegetable Branch, respondents were asked about 
similar transactions with other growers. Respondents said they had 
joint account transactions with other growers but did not produce 
records or other evidence in substantiation of this statement at that 
time or during the presentation of evidence in the formal proceed- 
ing. The opportunity to present all of the evidence desired was 
given to the respondents and if it was not so presented, the fault 
lies with respondents. Moreover, the rules of practice provide that 
a petition to reopen a proceeding to take further evidence may be 
tiled only prior to the issuance of the final order (§ 47.24(b), 10 
I, R. 2209, 2216). 

The other questions raised and statements made by respondents 


They 


in the petition for reconsideration are already in the record, 
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were sufliciently considered in the issuance of the original order. 
The petition for reconsideration is therefore dismissed without prior 
service of the petition upon the complainant. 

This order and the order of March 20, 1946, shall become effective 
50 days from the date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person and this order shall be published. 


(A. D. 1206) 
PACA Doc. No. 4460.* Decided April 17, 1946. 


Dismissal—No Recovery for Loss Sustained at Point Beyond 
Destination Specified in F.O.B. Sale 


Where lettuce in transit was sold as U. S. No. 1 based upon Federal inspec- 
tion at loading point but after ten days in transit it failed to grade only 
because of an average of 4 percent decay and the complainant shipped it 
on to another market where four days later a considerable higher per- 
centage of decay was found and the lettuce was sold at a loss, it is held 
that deterioration was not found to be abnormal at the destination speci- 
fied in the contract of sale, beyond which point a claim for damages based 
upon lack of suitable shipping condition is not applicable, and therefore, 
the complaint upon reconsideration is dismissed. 


Mr. G. R. Schmelzer, of Newark, New Jersey, for complainant. Mr. R. W. 
Guégeon, of Chicago, Illinois, for respondent. Mr. John T. Pearson, Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

sy order (4 A.D. 780) dated September 18, 1945, in a proceed- 
ing under the Perishable Agricultural Commodities Act, 1980 (7 
U.S.C. 1940 ed. 499a ef seg.), complainant was awarded reparation 
based upon findings and conclusions that the respondent breached 
the implied warranty of suitable shipping condition which is inher- 
ent in an f.o.b. contract of sale, such as the one involved in this 
transaction. Within the time permitted under section 47.24 of the 
rules of practice under the act, the respondent filed a petition for 
reconsideration of said order alleging that no showing had_ been 
made that the lettuce was abnormally deteriorated upon arrival at 
destination, Newark, New Jersey. An order was issued on Decem- 
ber 20, 1945, granting the petition for reconsideration to which the 
complainant subsequently filed an answer. 

The complaint filed on October 11, 1944, alleges that on March 24, 
1944, the complainant purchased a carload of U. S. No. 1 lettuce 
from the respondent at the agreed price of $2.25 per crate, plus $40 
for top ice, or the sum of $595 for the carload f.o.b. Arizona ship- 
ping point; that the respondent thereafter diverted to the com- 
plainant at Newark, New Jersey, a carload of 350 crates of lettuce 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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which on arrival at destination was found to be inferior to that 
specified in the contract of sale, and for this reason could not be 
sold at said destination, but was sold in New York, New York, at a 
loss to the complainant of $496.34 for the recovery of which repara- 
tion is sought. 

The respondent’s answer admits the sale of the lettuce to the com- 
plainant as alleged in the complaint, but denies that the shipment 
delivered failed to meet contract requirements. The respondent also 
alleges that the risk of deterioration in transit in a transaction of 
this kind must be assumed by the respondent and since the Federal 
inspection at destination failed to indicate abnormal deterioration, 
the complaint should be dismissed. 

FINDINGS OF FACT 

1. The complainant, Schofel Brothers, Inc., is a corporation 
whose post office address is 175 Miller Street, Newark, New Jersey. 

2. The respondent, Mailloux Fruit and Produce Company, is a 
corporation whose post office address is 216 South Water Market, 
Chicago, Illinois, and, during all of the times mentioned in the 
complaint filed herein, was licensed under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. 

3. On March 20, 1944, the day of shipment, the lettuce contained 
in car PFE 62066 was inspected by an inspector for the United 
States Department of Agriculture at shipping point, Tolleson, Ari- 
zona, and the inspection certificate issued by him and included in 
the record states: “Lettuce fresh, crisp and fairly well trimmed, few 
heads being closely trimmed. Wrapper or outer head leaves green 
or light green color. Heads free from defects average 46% hard, 
37% firm and 9% fairly firm. Most crates no decay, some crates 
2% slimy decay affecting compact portion of heads. Defects within 
tolerance, Grade U. S. No. 1.” 

4. On March 24, 1944, while said lettuce contained in car PFE 
62066 was in transit in interstate commerce, it was sold by the com- 
plainant to the respondent. This contract of sale was negotiated by 
the Atlantic Commission Company, Inc. of New York, New York, 
acting as agent for both the complainant and the respondent, and 
the broker’s standard memorandum of sale specified one carload of 
580 crates of U. S. No. 1 “Betsy” brand lettuce at the agreed price 
of $2.25 per crate, plus $40 for top ice for the carload f.o.b. Arizona 


leading point. 

5. Immediately on completion of the sale, the respondent di- 
verted this shipment in transit to Newark, New Jersey, where it 
arrived on March 30, 1944, without any apparent unnecessary delay 
enroute, and where at 2:35 p.m. on said date of arrival, an inspector 
for the United States Department of Agriculture made an inspec- 
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tion “restricted to produce and lading in all layers of crates between 
doors and first stack nearest doors in each end of car” and stated 
in his certificate, “Wrapper leaves generally fresh and green, heads 
fresh and crisp. Most samples from 5% to 10% decay, many sam- 
ples none, average 4%. Decay Bacterial Soft Rot in fairly well 
advanced stages affecting generally 2 to 4 outer head leaves. Now 
fails U. S. No. 1 only account decay.” 

6. The complainant promptly objected to the quality and condi- 
tion of the lettuce on arrival at destination and at first indicated 
an intention to reject it, but soon thereafter paid the agreed pur- 
chase price of $895, and on the morning of March 31, 1944, con- 
signed and diverted the shipment to The Atlantic Commission Com- 
pany in New York, New York, to be sold for the account of the 
complainant which, however, expressed an intention of holding the 
respondent liable for any loss incurred. 

7. This carload of lettuce was ordered to be delivered to Pier 28, 
North River, New York, New York, by 10:00 p.m. on April 2, 1944, 
for market on the following morning, but it did not arrive until too 
late for the market that morning and it was reordered for the mar- 
ket on April 4, 1944. It arrived at said Pier 28 again at 5:20 p.m. on 
April 3, 1944, and was unloaded there between 7:00 p.m. and 9:00 
p.m. on the same day. 

8. The lettuce was inspected by an inspector for the United States 
Department of Agriculture at 8:00 p.m. on April 3, 1944, after it 
was unloaded at New York, New York. The certificate covering this 
inspection states that the lettuce then failed to grade U. S. No. 1 
only because of decay, and, under the heading of condition, it was 
stated that the lettuce was “generally fresh and crisp, 15 to 35% 
decay in most samples, no decay in many, averaging approximately 
15%, Bacterial Soft Rot, mostly initial, some advanced, affecting 
2 to 5 leaves of compact portion of head to 1% of head.” 

9. The lettuce was sold on April 4, 1944, at New York, New York, 
for a gross sum of $1,060.75. After deducting freight and other 
charges, a net of $381.62 was realized and remitted to the complain- 
ant which also received $17.04 from the carrier on a loss and dam- 
age claim. Since the complainant had paid the contract purchase 
price of $895.00 to the respondent, it claims to have sustained a net 
loss of $496.34, for which sum reparation is sought in this proceeding. 

10. The formal complaint was filed on October 11, 1944, which 
was within nine months after the alleged cause of action accrued. 

CONCLUSIONS 

From the foregoing facts, it will be seen that the lettuce was sold 
“f.o.b. shipping point,” which, it is said in Steel City Fruit Co. v. 
Monheim Wholesale Produce, 4 A.D. 39, “shall be deemed to mean 
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that the commodity quoted or sold is to be placed free on board the 
car or other agency of through land transportation at shipping 
point, in suitable shipping condition and that the buyer assumes all 
risk of damage and delay in transit not caused by the shipper, irre- 
spective of how the shipment is billed. The buyer has the right of 
inspection. at destination before the goods are paid for, but only for 
the purpose of determining that the produce shipped complied with 
the terms of the contract or order at time of shipment subject to the 
provision covering suitable shipping condition.” In the case of Charles 
R. Allen v. L. A. West, 3 A.D. 288, where the complainant pur- 
chased and resold potatoes in reliance upon the Federal shipping 
point inspection which established the grade of the potatoes as U. S. 
No. 1, it was held that “Since the proof is clear that on June 4 the 
potatoes conformed to grade specifications, the burden shifts to com- 
plainant to establish a breach of respondent’s implied warranty of 
suitable shipping condition, or other justification for making the 
deduction.” Also, in the case of Mas/loux Fruit and Produce Com- 
pany, Ine. v. Wesco Foods Company, 3 A.D. 811, it was held that 
since the carload of tomatoes in dispute was sold in transit, the 
question for determination was whether the tomatoes at the time of 
sale were in such condition as would, under normal transportation 
service and conditions, assure their delivery at the destination speci- 
fied in the contract of sale without abnormal deterioration. Further- 
more, it was held in //aines City Citrus Growers Association v. 
Thomas Caito Sons, Inc., 4 A.D. 49, that where the destination in- 
spection was restricted, less weight should be given to it. 

In the instant case, the lettuce is shown by a certificate of Federal 
inspection at shipping point on March 20, 1944, the date of ship- 
ment, to have graded U. S. No. 1, and under the heading of quality 
and condition the certificate shows “Most crates no decay, some crates 
2% slimy decay affecting compact portion of heads.” Ten days later, 
on March 30, 1944, when the shipment arrived at Newark, New Jer- 
sey, a Federal inspection made at the request of the complainant 
and restricted to “all layers of crates between doors and Ist stack 
nearest doors in each end of car” showed that the lettuce then failed 
to grade U. S. No. 1 only because of 5% to 10% decay in most sam- 
ples, averaging 4%, with many samples showing no decay. The 
decay was described as “Bacterial Soft Rot in fairly well advanced 
stages affecting generally 2 to 4 outer head leaves.” This is not a 
showing of such decay as can be considered abnormal after ten days 
in transit with initial top ice only. Attention is also called to the 
fact that the complainant bases its claim on an inspection made on 
April 3, 1944, at New York, New York, a point beyond the destina- 
In PACA Docket No. 4803, 


tion specified in the contract of sale. 
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S. 3115 (anonymous), 3 A.D, 425, the rule is stated that, under an 
f.o.b. contract of sale, a claim for damages based upon an alleged 
lack of suitable shipping condition is not applicable to a destination 
beyond the point designated in the contract of sale. In that case it 
is said that “the seller does not assume the responsibility for lack of 
suitable shipping condition in a commodity which moves to any des- 
tination other than the destination specified in the contract of sale. 
It is believed that such limitation under the regulation reflects its 
original purpose * * *,” Furthermore, records maintained by the 
United States Department of Agriculture, to which reference is made 
in the report of investigation duly served upon the parties, show 
that, 83% of shipments of western lettuce arrived at eastern destina- 
tions showing an average of 5% or less decay. Based upon the evi- 
dence presented in this case, and, upon the statistics maintained by 
the Department, it does not appear that the deterioration shown by 
Federal inspection at Newark, New Jersey, the destination specified 
in the contract of sale, was abnormal, and, for this reason, it is 
believed that the complaint filed in this proceeding should be dis: 
missed. 
ORDER 

The complaint is dismissed. 

The order of September 18, 1945, is hereby vacated. 

Copies of this decision shall be served on the parties by registered 
mail or in person. This order shall become effective 20 days after 
its date. 


(A. D. 1207) 
PACA Doc. No. 4444.* Decided April 22, 1946. 


Dismissal of Petition for Reconsideration—Lack of Convincing Reasons 
for Vacating Prior Reparation Order 


Where complainant was awarded damages based on the alleged unlawful rejec- 
tion of grapes by respondent, and the latter filed a petition for reconsidera- 
tion challenging certain findings of fact, but no convincing reasons appear 
for substituting new findings for those challenged, or why the prior order 
awarding complainant reparation, and dismissing respondent's counter- 
claim, should be vacated, the petition for reconsideration is dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER DISMISSING PETITION FOR RECONSIDERATION 
In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et. seg.) complainant was 
awarded damages against respondent in an order dated March 19, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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1946, due to the latter’s rejection of a carload of grapes (5 A.D. 
202). Respondent has filed a petition for reconsideration. 

Petitioner contends it was improper to find as a fact that “On 
October 9, 1944, in the course of interstate commerce, the complain- 
ant, as broker, sold to the respondent a carload of black juice grapes 
consisting of 1,250 open lugs U. S. No. 1, Small Black brand Ali- 
cantes, at a price of $190 per ton f.o.b. shipping point, plus $25 
brokerage, or a total price of $3,182.80. At the time of the sale the 
grapes were in transit in car PFE 60692 to John Gorman of Beth- 
lehem, Pennsylvania.” 

Petitioner also contends that it was improper to find that “Car 
PFE 60693 contained the kind and quality of grapes ordered by the 
respondent from the complainant, and were shipped in accordance 
with the terms of the sale as set forth in paragraph 3 of these find- 
ings of fact.” 

Error is also assigned because of the finding that “A market de- 
cline in the price of Alicante grapes of approximately $1.00 per lug 
occurred between the date of the purchase of carload PFE 60693 by 
the respondent on October 9, and the date of the arrival of the car 
in Philadelphia on October 17, 1944.” 

It is further claimed that the hearing examiner erred in ruling 
that the testimony of complainant, which had previously been taken 
in deposition form, “together with the complaint” established a 
prima facie case for complainant. It is argued that since the aver- 
ments of the complaint were denied and the evidence “did not prove 
the averments of complaint,” complainant failed to establish a prima 
facie case. Although the witness, Garry S. Shampanier, appeared 
at the hearing, his deposition was received upon the assumption that 
if he testified orally he would merely cover what had already been 
included in his deposition, and that it would be a saving of time to 
receive the deposition. The witness answered a few questions by 
the examiner, and, in effect adopted the statements he had previously 
made in deposition form. He then submitted to cross-examination. 

It is not now important whether the deposition did or did not 
establish a prima facie case. The question now is whether the com- 
pleted record supports the final order to which the petition is di- 
rected. The questions presented are largely questions of fact which 
were determined in complainant’s favor. The findings of fact quoted 
above, as well as other findings made, are supported by the evidence. 
No convincing reasons are disclosed by the petition why different 
findings should be substituted for those quoted above, or why the 
award of reparation made in complainant’s favor, or the order dis- 
missing respondent’s counterclaim, should be vacated. 


The petition for reconsideration is dismissed. 
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The order of March 19, 1946, is reinstated. This order and the 
order of March 19, 1946, shall become effective 30 days from the 
date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person. 


(A. D. 1208) 


ASSOCIATED FRUIT DISTRIBUTORS OF CALIFORNIA V. MAILLOUX FRUIT AND PRODUCE 
Company, INc. PACA Doc. No. 4439. Decided April 23, 1946. 
. Failure to Pay Balance of Purchase Price—Accord and Satisfaction 


Partial payment of contract price does not constitute accord and satisfaction 
unless obligee has been informed that tender is for full settlement and 
will, if accepted, be so considered. 


Warranties—Interpretation of Descriptive Terms Relating to Grade 


Where descriptive word is used in U. S. grade terminology, use of the word 
by seller as descriptive of goods will be interpreted to mean that goods 
meet U. S. grade standard. 


Contracts—Acceptance by Assumption of Control of Commodity 


Diversion or onward routing of car while in transit is an assumption of con- 
trol over goods sufficient to constitute acceptance. 


Warranty of Suitable Shipping Condition 


Warranty of suitable shipping condition does not cover transit of goods be- 
yond point known to shipper as destination. 


Associated Fruit Distributors of California, of Los Angeles, California, com- 
plainant, pro se. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Mr. Morris D. Spiegel, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

On October 30, 1944, R. M. Crane, doing business as the Associ- 
ated Fruit Distributors of California, filed a complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.), for an award of reparation against the respondent, 
Mailloux Fruit and Produce Company, Inc., because of its failure 
to pay an alleged balance due on grapefruit purchased from the 
complainant. 

The complaint in essence alleges that the respondent purchased a 
carload of grapefruit from the complainant for $1,922.50, f.0.b. ship- 
ping point, and that the respondent only remitted the sum of $139.55, 
leaving a balance due of $1,782.95. 

The respondent filed an answer setting up three defenses: 

1. Breach of warranty by complainant in delivering U. S. No. 3 
grapefruit when he had contracted to sell U. S. Combination grade. 

2. Unsuitable shipping condition of the fruit. 
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3. Accord and satisfaction based upon the fact that the com- 
plainant had accepted and cashed the respondent’s check for $139.55, 
representing the net proceeds of the sale of the shipment. 

The record includes a report of investigation, a copy of which was 
served on the complainant and respondent. A copy of the com- 
plaint was served on respondent. 

A hearing was held in Chicago, Illinois, on June 26, 1945. The 
complainant did not appear either in person or by counsel. The re- 
spondent appeared by its authorized representative, R. W. Gudgeon, 
and introduced oral testimony of its president, William Mailloux, 
and documentary evidence. 

It appears from the record that the grapefruit was shipped from 
Phoenix, Arizona on May 25, 1944, to Dallas, Texas and initially 
iced at Glendale, Arizona. On May 31, 1944, it was ordered reiced 
in Dallas and diverted to St. Louis, Missouri. Respondent was ad- 
vised by telegram on June 5 of the diversion from St. Louis to Chi- 
cago with instructions to sell on complainant’s behalf. The car was 
ordered reiced in St. Louis on June 5, 1944, and arrived in Chicago 
on June 8, at 1:15 p.m. 

Meanwhile, the respondent on the morning of June 8 contracted 
to sell the shipment to the Atlantic Commission Company as Combi- 
nation grade and immediately thereafter purchased the grapefruit 
from the complainant for $1,922.50, f.o.b. shipping point. This 
transaction occurred before the car’s arrival in Chicago. Some dif- 
ticulty was experienced by the respondent in diverting the car and 
it was not until the afternoon of June 9 that the respondent was 
able to divert the car to the Atlantic Commission Company, destina- 
tion Portland, Maine, with stopover at New Haven, Connecticut. 
Upon arrival the Atlantic Commission Company complained of 
slack pack, undersize, and occasional decay, and requested an allow- 
ance of 25 cents per box. The shipment was later rejected. 

The respondent then diverted the car to New York City on June 
15 where it was sold at auction on June 20 for the gross amount of 
$961.60, and the sum of $139.55 representing the net proceeds of the 
sale, less $7.50 spent for inspection at New Haven, was remitted to 
the complainant. 

A Government inspection report at shipping point showed fairly 
tight pack, no decay, and U.S. No. 3 grade. Government inspection 
in New Haven on June 13 showed average decay of 2 percent with 
1 foot of ice in bunkers and commodity temperature at doorways 
of 46° F. at bottom and 58° F. at top. A private inspection in New 
York City on June 19 and 20 indicated average of 18 percent decay 
with no bunker ice and a commodity temperature of 68° at the top 
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and 59° at the bottom. The car had not been reiced since its diversion 
from St. Louis on June 5. 


FINDINGS OF FACT 


1. Complainant is an individual, R. M. Crane, doing business 
under the trade name of Associated Fruit Distributors of California, 
with his principal place of business at 1231 East 7th Street, Los 
Angeles, California. 

2. Respondent is a corporation doing business at 307 Produce 
Exchange Building, 216 South Water Street, Chicago, Illinois, and 
was duly licensed under the act at the time of the transaction in- 
volved herein. 

3. The complainant warranted that Valley of the Sun Brand 
grapefruit shipped to the respondent from Arizona would be U. S. 
Combination grade. 

4. Car No. RD 21368, containing 561 boxes of Valley of the Sun 
Brand grapefruit, U. S. No. 3, was shipped from Phoenix, Arizona, 
on May 25, 1944, to Dallas, Texas, with initial icing at Glendale. On 
May 31 the carload was ordered reiced to capacity and diverted to 
St. Louis where it was ordered reiced on June 5 and then diverted 
to the respondent at Chicago to be sold on behalf of the complain- 
ant. Government inspection at shipping point showed no decay, 
fairly tight pack, and the fruit to be fairly firm to firm. 

5. On the morning of June 8 the respondent sold the shipment 
to the Atlantic Commission Company as Combination grade grape- 
fruit for $1,963.50, f.o.b. shipping point, and immediately thereafter 
the respondent purchased it from the complainant for $1,922.50, 
f.o.b. shipping point. 

6. The shipment arrived in Chicago on June 8 at 1:15 p.m., and 
was diverted by respondent on June 9 at 4:15 p.m. to the Atlantic 
Commission Company, final destination, Portland, Maine, with stop- 
over at New Haven, Connecticut, where it was rejected because of 
decay, undersize, and the grade being U. S. No. 3 instead of U. S. 
Combination as warranted by the respondent. Government inspec- 
tion at New Haven, Connecticut, showed average 2 percent decay 
which was within the tolerance of 3 percent permitted in the grade. 

7. Because of no market in New Haven, the respondent diverted 
the carload to New York City where the grapefruit was sold at 
auction on June 20 for the gross sum of $961.60, and the sum of 
$139.55 representing net proceeds of the sale, less $7.50 expended 
for inspection at New Haven, was remitted to the complainant. 
Private inspection in New York City on June 19-20 showed an 
average decay of 18 percent. 

8. The car of grapefruit was in suitable shipping condition at 


time of purchase by the respondent. 





b 
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9. The complainant delivered U. S. No. 3 grapefruit to the re- 
spondent, thereby breaching his contract which required him to de- 
liver U. S. Combination grade. 

10. The losses incurred in the sale of the grapefruit at New York 
City were attributable to the excessive decay of the fruit due to the 
failure of the respondent to ice the car properly while in its cus- 
tody and control. ; 

11. The respondent, at the request of the shipper, incurred an 
expense of $7.50 inspection fee at New Haven, Connecticut, and 
lost $41.00 profit as a result of the breach of warranty by the 
complainant. 

12. The respondent failed to remit the sum of $1,734.50, the bal- 
ance due the complainant. 

13. Formal complaint was filed on October 30, 1944, which was 
within nine months after June 8, 1944, when the cause of action 
accrued. 

CONCLUSIONS 

Since the respondent advanced three principal defenses to the com- 

plaint it is advisable to discuss each of the defenses separately, 


1. Suitable Shipping Condition 

The respondent failed to prove that the grapefruit at time of 
purchase was not in suitable shipping condition. That the car may 
have been a tramp car does not overcome the significant fact that 
at shipping point Government inspection showed no decay and that 
at New Haven another Government inspection showed average de- 
cay of 2 percent, well within the tolerance. Any inferences as to 
unsuitable shipping condition drawn from the fact that the car was 
delayed a week in transit and moved out of line of haul are over- 
come by the direct proof to the contrary. It must be borne in mind 
that the complainant’s warranty of suitable shipping condition did 
not extend beyond Chicago where the respondent sold the carload 
and diverted it to New Haven. There is no showing that complain- 
ant knew there was to be further shipment from Chicago. Com- 
plainant’s liability did not extend to cover loss sustained through 
deterioration after being diverted successively to New Haven and 
New York City. Anonymous, 3 A.D. 677; Max Harwitz and Com- 
pany V. South Texras Produce Co., PACA Docket 2814, S 1973. 

The respondent was aware that the car was last iced on June 5, 
but, nevertheless, ordered it to New York City on June 15 without 
provision for icing at that time. 

2. Breach of Warranty 
The only serious issue of fact concerned the warranty as to grade. 


Since the respondent introduced sworn testimony to the effect that 
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a warranty had been given by the complainant, greater weight is 
given to this testimony than to the statements made informally by 
the complainant and included in the investigation report. Barnett 
Gersten Co. vy. Heller Bros., 4 A.D. 353. Credence is also lent to 
respondent’s testimony in that it would be unreasonable to suppose 
that the respondent would warrant its purchaser that the fruit was 
U. S. Combination grade if it did not have some basis in fact for 
such an assumption. No evidence was submitted at the hearing by 
the complainant to support his contention that Arizona grapefruit 
will not grade U.S. No. 1 or U.S. No. 2 in May or June. Even 
though the complainant had proved that he used only the word 
“Combination” as descriptive of the shipment, this use, in the ab- 
sence of qualifying statements could be interpreteted to mean “U. S. 
Combination.” Gold & Post, Ine. v. Jack Simplat, PACA Docket 
3328, S 2591. 

However, the diversion of the car while it was in transit consti- 
tuted a complete acceptance making respondent liable for the pur- 
chase price. William R. Hedberg, Inc. v. Marshall Fruit, Inc., 2 A.D. 
775. If the respondent were able to prove that the breach of war- 
ranty by the complainant as to grade was the direct and proximate 
cause of the loss on resale it would have been entitled to show the 
loss as an offset to the purchase price. However, the proof is to 


the contrary. The respondent was negligent in failing to properly 
refrigerate the car after it had secured control of the same ou 
June 9. In the event of a breach by a seller, it is the purchaser’s 
duty, in order to minimize losses, to take proper precautions in 
protecting the shipment. J. 2. Paxton v. Martin Ungerleide Co., 
Ine. and William Y. Buch, PACA Docket 3164, S 2564. In our 
judgment the respondent failed to so do. 


On the other hand the respondent is not precluded from setting 
up such damages resulting from seller’s breach of warranty as he 
proves. An element of damage proven in this case was the loss of 
$41.00 which the respondent would have gained by the resale con- 
tract if the goods had been as warranted. Randolph Marketing Co., 
Inc. v. Floyd O, Kyte, PACA Docket 1826, S 1578; Bernstein-Neh- 
man & Co. v. E. R. Peacock, PACA Docket 2155, S 1535. Another 
item of damage which may be offset, inasmuch as it was incurred at 
the request of the shipper, is the $7.50 inspection fee paid in New 
Haven. 


3. Accord and Satisfaction 
With reference to this defense, it is sufficient to say that accord 
and satisfaction is not established merely by the purchaser mailing a 
check for less than the amount due and informing the seller that 
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the check represented the net amount realized from the sale of the 
produce. The seller must also be informed that the check is ten- 
dered in full payment and, if accepted, must be received in full 
satisfaction. Hunter Bros. v. Triangle Fruit Co., 4 A.D. 408. There 
is no evidence in support of an accord and satisfaction and the 
$139.55 check, even though cashed by the complainant, merely repre- 
sented payment on account. //unter Bros. y. Triangle Fruit Co., 
4 A.D. 408. 

Accordingly, the complainant is entitled to an award of repara- 
tion in the sum of $1,741.95, with interest at 5 percent from June 8, 
1944, and respondent’s failure to pay the complainant said amount 
constitutes a violation of section 2 of the act. The facts should be 
published. 

ORDER 

Within thirty days from the date of this decision the respondent 
shall pay complainant, as reparation, $1,741.95, with interest there- 
on at 5 percent per annum from June 8, 1944, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 


20 days after its date. 


(A. D. 1209) 


STAHMANN FarMs v. JACK BRAUNSTON AND SON. PACA Doc. No. 4463. De- 
cided April 23, 1946. 


Failure to Accept Commodity—Ewvidence—Burden of Proof as to Respondent’s 
Affirmative Defense—Effect of Sale of Commodity “As Is” 


Where complainant seeks reparation for respondent’s failure to accept all of 
the cull cantaloups from complainant’s 1944 crop in accordance with the 
contract, and respondent alleges that complainant misrepresented the 
amount of culls respondent could expect to receive under the contract, 
it is held that the unreasonableness of the alleged representation, coupled 
with the positive denial of complainant and the fact that the sale of the 
culls was made “as is” with respect to quantity, etc., adequately refutes 
the affirmative allegation of the respondent upon whom rests the burden 
of proving it, and complainant is entitled to an award of reparation. 


Disallowance of Claim not Covered by Contract 


In an action for damages based upon respondent’s failure to fully perform 
its contract with complainant, one item of the damage claimed being for 
crates sold by complainant to respondent prior to respondent's breach of 
the contract, it is held that reparation cannot be awarded under the act 
for the crates inasmuch as they were a separate item and not covered by 
the contract agreement. 
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Jurisdiction of Secretary—Lack of Power to Make Decision as to 
Matters Outside of Act 


Where respondent claims that personal property which it placed on the prem- 
ises of complainant for necessary use in performing its contract with 
complainant was not returned to respondent and that complainant re- 
fused to allow respondent to remove the property, it is held that the 
claims of the parties with respect to this property did not arise under 
and had no necessary connection with the contract for the purchase and 
sale of cantaloups and is without the jurisdiction of the act. 


Mr. R. C. Garland, of Las Cruces, New Mexico, for complainant. Mr. A. Fr. 
Talley, of El Paso, Texas, for respondent. Mr. Sam L. Manatt, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


‘ PRELIMINARY STATEMENT 

The complainant filed a formal complaint on January 1, 1945, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a ef seq.), against the respondent. Damages claimed 
are based upon the failure of the respondent to carry out a contract 
by which it agreed to purchase all cull cantaloupes from the 1944 
crop produced by the complainant. 

The respondent answered, admitting the execution of the contract 
dated July 26, 1944, calling for the payment of $2,000 for all cull 
vantaloupes grown during 1944 on the complainant's farm; admit- 
ting the payment of $1,000.33 in consummation thereof ($500 on 
July 26, 1944, and $500.33 on August 1, 1944), and admitting failure 
to carry out the terms of the contract, stating that the reason for 
such failure was that the transaction was not producing profit. 
The respondent alleged that it did not receive as many cantaloupes 
as expected; that complainant sold and disposed of some of the bet- 
ter grade culls to its own customers, thereby reducing the amount 
which should have been received by respondent during the early 
season and at a time when respondent could easily have disposed 
of:the culls that the complainant allowed other farmers to use 
its grading equipment causing unnecessary competition to the re- 
spondent, and that equipment of the net value of $753 was placed 
on the premises of the complainant which was not returned to the 
respondent. Respondent further claimed that, as a result of com- 
plainant’s “failure and refusal” to return respondent’s equipment 
when requested, complainant is indebted to respondent for as much 
or more than the amount of the reparation claim. 

A copy of the report of investigation was served on complainant 
by registered mail on February 19, 1945, and copies of the report 
of investigation and the complaint were served in like manner on 
the respondent February 19, 1945. A copy of the respondent’s 
answer was served upon the complainant by registered mail on April 
28, 1945. 

A formal hearing was held in El] Paso, Texas, on October 17, 
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1945. The complainant and the respondent were represented by 
their respective attorneys. At the hearing the principal witness 
for the complainant was Harry J. Schifferle, sales manager for 
Stahmann Farms, and the principal witnesses for the respondent 
were George Braunston and Jack Braunston. The uncontroverted 
testimony of these witnesses established the facts set forth below in 
the findings. 
FINDINGS OF FACT 


1. The complainant is an individual, D. F. Stahmann, doing 
business as Stahmann Farms, whose post office address is P. O. Box 
550, Las Cruces, New Mexico. 

2. The respondent is Jack Braunston and Son, a partnership 
composed of Jack Braunston and George Braunston, whose post 
office address is El] Paso, Texas. Respondent was licensed under 
the Perishable Agricultural Commodities Act at the time of the 
transactions involved in this proceeding. 

3. On or about June 15, 1944, a verbal agreement was entered 
into by the respondent’s representative, Jack Braunston, and the 
complainant’s representatives, Harry J. Schifferle and Deane F. 
Stahmann, and subsequently reduced to writing on July 26, 1944, 
which agreement provided for the sale to the respondent in bulk, 
“as is,” of all cull cantaloupes produced on complainant’s farm dur- 
ing the 1944 season, as graded at the complainant’s packing shed 
at Mesilla Park, New Mexico. The agreed price was $2,000 f.o.b. 
complainant’s packing shed, and it was contemplated and understood 
that respondent would ship the cantaloupes in interstate commerce 
to its store at El] Paso, Texas or elsewhere. 

4. The cantaloupes were tendered in accordance with the con- 
tract but after August 7, 1944, respondent refused to accept the 
quantities tendered. 

5. The respondent made a payment on the contract of $500 on 
July 26, 1944, and another payment of $500.33 on August 1, 1944, 
or a total of $1,000.33, 

6. The complainant was forced to take over the sale of the canta- 
loupes after August 7, 1944, and resold them for respondent’s ac- 
count. Proceeds of the resale, plus the cash payments by respond- 
ent, totaled the sum of $1,612.99, and complainant was damaged 
in the amount of $655.21, the difference between $2,268.20 (the con- 
tract price of $2,000 plus the cost of marketing and selling the canta- 
loupes), and the $1,612.99 credited to the respondent’s account. 

7. The respondent failed and refused to pay the complainant 
for the loss suffered as a result of respondent’s failure to fully 
perform the contract and is indebted to complainant in the amount 


of $655.21. 
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8. The formal complaint was filed on January 1, 1945, and with- 
in nine months after the cause of action accrued. 


CONCLUSIONS 

From the foregoing facts, it will be seen that the contract as 
made by the parties was undisputed. Both parties began perform- 
ance in accordance with-its terms and continued until August 7, 
1944, when the respondent: notified the complainant that it could 
not continue with the contract and for complaint to do the best 
it could with the rest of the crop. The complainant took over 
the marketing of the balance of the crop after respondent abandoned 
the contract, and sold the culls for respondent's account. The testi- 
mony of complainant’s witnesses indicate that the charges set up 
by complainant for handling the cull cantaloupes were reasonable 
and necessary items, with the exception of the $6.00 item dated 
July 31 for “second hand crates purchased.” (See Complainant’s 
Ex. 6A.) It appears that the crates were not purchased by com- 
plainant for necessary use in disposing of the culls for respondent’s 
account. The crates apparently were sold by complainant to re- 
spondent, as a separate item, prior to respondent’s breach of the 
contract. Since crates are not perishable agricultural commodities 
and the ones here involved were not covered by the contract agree- 
ment, this item cannot be included in the reparation award under 
the act. 

As against the foregoing established facts the respondent con- 
tended that complainant misrepresented the amount of culls re- 
spondent could expect to receive under the contract; that complain- 
ant sold and disposed of some of the better grade culls to its own 
customers early in the season, thereby reducing the amount re- 
spondent would have received; that complainant caused unnecessary 
competition to respondent by allowing other farmers to use its grad- 
ing equipment, and that complainant failed and refused to return 
respondent’s equipment and because of this is now indebted to re- 
spondent for more than the amount of the damages which com- 
plainant seeks to recover from the respondent. 

There is nothing in the written agreement signed by the respond- 
ent indicating any representation on complainant’s part as to the 
amount of culls respondent would receive. On the contrary, the 
contract of sale covers all cull cantaloupes “as is” with respect to 
quantity, quality, and condition, and complainant positively denied 
that any such representation was made to respondent. Harry J. 
Schifferle, sales manager for Stahmann Farms and complainant’s 
principal witness, testified that he pointed out to respondent, Jack 
Braunston, that this was a purchase of which complainant knew not 
how much or what kind or quality it would be, and that respondent, 
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having been in the business as long as he had, “knew what kind of 
a deal he was buying.” The word “culls” being a relative term, 
the language of the agreement showing the cantaloupes were to be 
“as graded on our shed,” and the fact that the parties understood 
they were to be subject to Federal inspection at the time of grading, 
indicate that it would not have been practical or reasonable for 
complainant to state that respondent would receive a definite per- 
centage of cantaloupes. The unreasonableness of the alleged repre- 
sentation, coupled with the positive denial of the complainant, and 
the fact that the sale was made “as is” as to quantity, etc., ade- 
quately refutes the affirmative allegation of the respondent upon 
whom rests the burden of proving it. Farmers’ Fruit Market v. 


Economy Fruit Company, PACA Docket No. 2191, S. 1458. 


The respondent, Jack Braunston, testified that on two or three 
occasions he saw culls being packed in the crates and loaded on the 
cars by complainant’s employees. Under cross-examination he stated 
that 7 or 8 percent was being crated and loaded by complainant, 
but admitted that the Federal inspector would allow as much as 
10 percent. He further admitted that when he made the contract 
he “knew as an experienced dealer that up to 10 percent might 
go in.” When complainant's attorney asked to whom he complained 
about the number of culls going into the crate he stated, “There 
was no complaining to do.” Complainant stated there was “not 
a single complaint” as to grade of the cantaloupes sold to its cus- 
tomers as U. S. No. 1. Therefore, respondent’s contention that 
complainant by selling culls to others materially reduced the amount 
respondent would have received is not tenable. When respondent 
complained about neighboring farmers running cantaloupes through 
complainant’s grading apparatus, complainant promptly put a stop 
to this practice, and the record does not indicate that respondent 
suffered any actual damage as a result thereof. 

Respondent alleged in its answer that it had placed certain per- 
sonal property—a tarpaulin, crates and a tire—on the premises of 
the complainant for use by the respondent in performing the con- 
tract and that the complainant refused to allow the respondent to 
remove this property. The testimony at the hearing on this point 
shows that the tarpaulin was returned to the respondent and that 
respondent never requested the return of the other items. How- 
ever, the Secretary of Agriculture has no jurisdiction under the 
Perishable Agricultural Commodities Act to determine the rights 
and liabilities of the parties with respect to this property, since 
jurisdiction under the act is limited to transactions involving per- 
ishable agricultural commodities. The items referred to are not 
perishable agricultural commodities and the claims of the parties 
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concerning them do not arise under and have no necessary connec- 
tion with their contract for the purchase and sale of cantaloupes. 
Postel v. Crivella, 2 A.D. 162, 164 (1943). 

It must be concluded that the respondent was not justified in 
failing to perform its contract and such failure was in violation of 
section 2 of the act, for which reparation should be awarded to the 
complainant, with interest, and the facts should be published. 


ORDER 

Within thirty days from the date of this decision, respondent 
shall pay to the complainant, as reparation, the sum of $655.21 with 
interest thereon at five percent per annum from August 7, 1944, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail 
or in person and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
twenty days after its date. 


(A. D. 1210) 


BACON BROTHERS v. THOMAS PRopUCE COMPANY. PACA Doc. No. 4566. Decided 
April 23, 1946. 


Unlawful Rejection of Shipment—Damages 


Respondent’s rejection of two carloads of potatoes entitles complainant to an 
award of reparation in the amount of the original sale price less the net 
proceeds realized on resale of the commodity. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Thomas Produce 
Co., of Quincy, Illinois, respondent, pro se. Mr. James E. Horton, Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

On June 1, 1945, Bacon Brothers, a partnership consisting of 
John S. Bacon and Henry Bacon, in Chicago, Illinois, filed a com- 
plaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seq.), against Loren Thomas, an individual 
doing business under the name and style of Thomas Produce Com- 
pany, in Quincy, Illinois, to recover reparation for the loss sus- 
tained on the resale of two carloads of potatoes which were rejected 
by respondent. A copy of the formal complaint, and a copy of the 
report of investigation were served on respondent by registered mail 
on March 2, 1946. At the same time and as a part of such service 
by mail respondent was notified in writing that its answer to the 
formal complaint should be filed within 20 days after the receipt 
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of such notice and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would be deemed to be an 
admission of the allegations of the complaint. No answer to the 
formal complaint has been filed by respondent and the proceeding 
is disposed of on the basis of such default. 

FINDINGS OF FACT 

1. Complainant is a partnership consisting of John S. Bacon and 
Henry Bacon, doing business as Bacon Brothers, whose address 
is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent is an individual, Loren Thomas, doing business as 
Thomas Produce Company at 1011 Broadway, Quincey, Illinois. At 
the time of the transactions here involved, the respondent was li- 
censed under the act. Respondent’s license expired September 12, 
1945. 

3. On October 28, 1944, complainant sold to respondent a carload 
of Minnesota potatoes consisting of 450 sacks of 100 pounds each, 
at an agreed price of $2.45 per hundred pounds, less freight and 
tax, or the total net sum of $935.64, the potatoes then being in 
transit from Rothsay, Minnesota in car WEE 60272, delivery to be 
made to respondent at Quincy, Illinois. 

4. On October 30, 1944, complainant sold to respondent a carload 
of North Dakota potatoes consisting of 450 sacks of 100 pounds each, 
or the total net sum of $945.00, the potatoes then being in transit 
at an agreed price of $2.10 per hundred pounds, freight prepaid, 
from North Wood, North Dakota, delivery to be made to respondent 
at Quincy, Illinois. 

5. The two shipments arrived at Quincy, Illinois, car WEE 
60272 on October 380, 1944, and car FGE 33095 on October 31, 1944. 
The two carloads of potatoes were properly tendered to respondent, 
who failed and refused to accept them, and failed and refused to 
pay complainant the agreed price of $1,880.64. 

6. Following respondent’s rejection, the potatoes in car WFE 
60272 were resold for respondent's account to Endsley Produce Com- 
pany, of Robinson, Ilinois, for the net sum of $788.94. An addi- 
tional expense of $60.06 was incurred in obtaining an adjustment 
of demurrage charges for the time the car was on track at Quincy, 
Illinois, making the net loss on this shipment $206.76. The potatoes 
in car FGE 33095 were resold for respondent’s account to A. M. 
Macheca of St. Louis, Missouri, for the net sum of $643.92. An addi- 
tional expense of $50.60 was incurred in obtaining an adjustment 
of demurrage charges for the time the car was on track at Quincy, 
Illinois, making the net loss on this shipment $351.68. 


7. Formal complaint was filed on June 1, 1945, which was with- 
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in nine months from the date that the causes of action alleged 
therein accrued. 


CONCLUSIONS 

In accordance with section 47.8(c) of the rules of practice (10 
F.R. 2209, 8685, as amended 11 F.R. 224) respondent’s failure to 
answer complainant’s formal complaint constituted a waiver of hear- 
ing and an admission of the facts alleged in the complaint. It is 
concluded that respondent’s rejection of the two carloads of pota- 
toes was without reasonable cause and in violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of 558.44, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, 558.44, with interest thereon at 5 
percent from November 13, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 








1943 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1211) 
- PACA Doc. No. 4214.* Decided April 3, 1943. 


Dismissal of Complaint—Principal and Agent—Insufficiency of 
Evidence to Show Agent’s Authority 


Where complainant charged respondent with an unlawful rejection of two 
carloads of grapes and respondent denied that it ordered the quality of 
grapes tendered by complainant, and the evidence was insufficient to show 
that complainant was employed as respondent’s agent to buy the grade 
of grapes tendered, the complaint is dismissed. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Messrs. Edgert 
¢€ Edgert, of Cleveland, Ohio, for respondent. Mr. Raymond L. Dillman, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

This proceeding is under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). Complainant, * * *, 
alleges that it purchased and paid for two carloads of grapes for 
respondent, * * *, at * * *, and shipped them to respondent at 

* * but respondent refused to accept them. Complainant asks 
that it be awarded reparation for $1278.65, the loss that it sus- 
tained on resale of the grapes. Respondent denies that it ordered 
the quality of grapes tendered. 

A report of investigation was made, copies of which were served 
on the parties. 

The parties waived an oral hearing and have submitted evidence 
in the form of verilied statements of fact and depositions. 

One of the controlling questions presented concerns the agree- 


ment of the parties. Such agreement was made by * * *, the * * * 


manager of complainant, with * * *, president of respondent. * * * 
inquired of * * * concerning available U. S. Fancy grapes for 
shipment from * * *, * * * says that * * * was advised that two 
cars of “Diamond K” brand of California Emperor grapes could be 
delivered to respondent at * * * at $2.15 per lug, but that they would 
He says that * * * was later ad- 


ok 


have to be inspected at * * 
vised as to the condition and quality of the grapes. * * * executed 
a written confirmation of sale wherein the price was stated at $2.10 
per lug delivered at * * *, and which bore the condition statement 
as follows: 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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“Good color, only occasional pale, medium to large size, firm, generally 
not over 1% decay, 3% weak cap stems, cellophane face.” 


He states that he was unable to secure the buyer’s signature on the 
confirmation. 

* * * testified that previous to January 24, 1942, he had purchased 
a carload of U. S. Fancy grapes from complainant and on that 
date told * * * that he wanted two more cars of Fancy grapes, 
and that he offered $2.10 per lug delivered at * * * acceptance, if 
they were U.S. Fancy grade. He denied that he bought the grapes 
according to brand or that he authorized complainant to buy them 
as respondent’s agent. He denied that he agreed to pay complainant 
$25 per car commission, and stated that he never received the * * * 
inspection certificates. Based on Federal inspection made at * * * 
on January 27, 1942, the inspector certified that the grapes then 
failed to grade U. S. No. 1 Table. * * * stated that the grapes 
were refused because they were not what he had agreed to purchase. 


FINDINGS OF FACT 

1. Complainant is a corporation having its principal place of 
business at * * *, 

2. Respondent is a corporation, and during the times referred 
to in the complaint was licensed under the act, and was engaged 
in business at * * *, 

3. On January 26, 1942, complainant purchased and shipped from 

* * to respondent in * * *, two carloads of California Emperor 
grapes, in cars SFRD 32096 and SFRD 33266. 

4. The evidence is insufficient to show that complainant was em- 
ployed as respondent’s agent to buy the grade of grapes tendered 
to respondent. 

5. The complaint was filed on May 9, 1942, within nine months 
after the accrual of the alleged cause of action. 


CONCLUSIONS 

The evidence is insufficient to meet the burden of proof resting 
on complainant to establish respondent’s breach of a contract in 
violation of the act. It follows that the complaint must be dis- 
missed. 

ORDER 

The award asked by complainant is denied and the complaint 
is dismissed, effective 20 days after the date of this order. 

Copies hereof shall be served on the parties by registered mail 


or 1n person. 
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(A. D. 1212) 
PACA Doc. No. 4037.* Decided April 19, 1943. 


Dismissal of Complaint on Complainant’s Motion 


Where complainant alleged that respondent had violated the act and asked 
for the issuance of an order revoking respondent’s license, which com- 
plaint was based on two separate reparation proceedings in which find- 
ings of fact were subsequently made which rendered it inadvisable to 
prosecute the disciplinary complaint, complainant’s motion to dismiss the 
complaint is granted and dismissal ordered. 


Mr. Fred Lees, of Washington, D. C., for Agricultural Marketing Service. Mr. 
August Leone, of New York, New York, for respondents. Mr. Raymond 


L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 

In a complaint dated August 21, 1941, * * *, complainant, alleged 
that respondent, a licensee under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), had violated 
section 2 of the act, and prayed for an order revoking its license. 
The complaint was based, in part, upon facts alleged in reparation 
proceedings known as rank L. Holt vy. lrene Peluso et al., 2 A.D. 
24, and B. G. Harrington vy. National Growers Outlet Company, 
PACA Docket No. 4135. Complainant, by motion dated March 9, 
1943, asks that the complaint be dismissed for the reason that “the 
findings of the Secretary in these cases renders it inadvisable to 
prosecute further the complaint herein.” 

Accordingly, the complaint herein is dismissed, effective 20 days 
after the date of this order. Copies hereof shall be served on re- 
spondent by registered mail or in person, and on the Food Produc- 
tion and Distribution Administration. 


(A. D. 1218) 
PACA Doc. No. 4182.* Decided April 19, 1943. 


Warranty—Lawful Rejection—Failure to Deliver “Bright Stock” 
Potatoes as Warranted—Delay in Delivery 
Where respondent was charged with the rejection of a carload of potatoes but 
it was found that they were not “bright stock” as warranted, and there 
was delay in delivering the potatoes, it is held that respondent's rejec- 
tion was not without reasonable cause and the complaint is dismissed. 


Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. Julius Fink, of 
Cleveland, Ohio, for respondent. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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PROCEEDINGS 

Complainant, * * *, in his complaint under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
asks for damages against the respondent, * * *, based upon the 
latter’s alleged rejection, in interstate commerce, of a carload of 
potatoes, 

Respondent admits that he agreed to purchase the potatoes in 
question at a price per sack, delivered at * * *. He alleges that 
the shipment should have arrived for delivery to him not later than 
the early morning of July 22, 1941, but did not arrive at that time 
and he was compelled to buy other potatoes to supply his trade 
and that the potatoes later tendered by complainant were not “bright 
stock,” as specitied. He denies that his refusal to accept the delayed 
shipment constituted a violation of the act. 

The damages claimed not being in excess of $500, evidence has 
been furnished by the parties in the form of verified statements of 
fact, as authorized by section 6 (c) of the act. 

The report of investigation made by * * *, Senior Marketing 
Specialist, was regularly served on the parties. 

Concerning respondent's contention that the potatoes were not 
bright, as specified, the Federal-Virginia loading point inspection 
certificate describes them as “firm, fairly clean. Grade defects 
within tolerance.” The destination inspection certificate was re- 
stricted to condition factors and makes no reference to those factors 
except to give the percentage of the potatoes that were soft and 
ulfected by rot. 

FINDINGS OF FACT 
1. Complainant, * * *, is a corporation and has its place of busi- 


nesssat*"*-*. 


2. ‘The respondent, * * *, is and was during all of the times and 
dates stated in the complaint, licensed and engaged in the business 
of buying and selling perishable agricultural commodities in accord- 
ance with the licensing provisions of the Perishable Agricultural 
Commodities Act, 1930. 

3. On July 18, 1941, respondent, acting through its agent, * * * 
wired complainant to ship to respondent at * * *, on that date, a 
minimum carload of grade U. 8. No. 1 cobbler potatoes, at the 
price of $1.60 per hundred-pound bag, delivered at * * *, specifying 
“bright stock.” On the same day complainant confirmed respond- 
ent’s offer and shipped to respondent from * * *, 300 sacks of po- 
tatoes, in car FGE 21723. The car arrived at * * *, July 24, 1941, 
at 2:20 a. m. The delivering railroad carrier notified respondent 
on July 24, 1941, at 4:30 p. m., of the placement of said car for un- 
loading. On July 25, 1941, at 11:25 a. m., respondent wired com- 
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plainant that he was refusing the shipment “account decay and 
delay.” 

4. The usual running time for the movement of a carload ship- 
ment of potatoes from * * *, to * * *, a point on the Pennsylvania 
Railroad approximately 30 miles from * * *, is 3 days. The record 
fails to show what additional time would normally be required to 
transfer a car at * * *, from the Pennsylvania Railroad to the New 
York, Chicago and St. Louis Railroad, also known as the Nickel 
Plate, but one day has been suggested as reasonable additional time 
for that purpose. The car should have arrived at destination not 
later than July 22. 

5. The potatoes that were tendered by complainant to respondent 
were not “bright stock,” as warranted. 

6. The complaint was filed with the Agricultural Marketing Ad- 
ministration within 9 months from the date that the alleged cause 
of action accrued. 

CONCLUSIONS 

One of the questions presented is whether the complainant’s failure 
to tender delivery of the potatoes within the time the car should 
have arrived at destination, if it had moved according to normal 
railroad schedules, justified respondent’s rejection. In A. A. Corte 
& Sons vy. Midwest Produce Company, PACA Docket No. 2984, Ss. 
2010, and in Western Fruit Growers, Inc. v. Minneci Fruit Company, 
PACA Docket No, 2971, S. 2082. it was decided that one day’s delay 
in delivery, where the contract did not specify a particular delivery 
date, did not justify rejection. It was held in W. Calvert Cullen, 
JIrev. M. Dinn & Company, PACA Docket No. 3285, S. 2281, that 
buyer's refusal to accept potatoes that were tendered two days after 
expiration of normal running time, no delivery date being specified, 
in connection with a showing of decay in some sacks of the potatoes 
in excess of tolerance permitted for grade U. S. No. 1, was not a 
rejection without reasonable cause. In the instant case, no specific 
delivery date was specified. It is concluded that even though no 
specific delivery date was specified, the fact that complainant di- 
rected that shipment be made on July 18, the contracting parties 
understood that delivery probably would be made July 21, and not 
later than July 22. Since there was delay in delivering the pota- 
toes and they were not “bright stock,” as warranted, it is concluded 
that respondent’s refusal to accept the shipment was not a rejection 
thereof without reasonable cause. The complaint should be dis- 
missed. 

ORDER 

IT IS HEREBY ORDERED that the complaint be, and it here- 

by is, dismissed, effective 20 days after the date hereof. 
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IT IS FURTHER ORDERED that copies of this order be served 
upon the parties by registered mail, or in person. 


(A. D. 1214) 
PACA Doc. No. 4165.* Decided April 27, 1943. 


Dismissal of Complaint Affirmed on Reconsideration 


Where a complaint under the act for reparation was dismissed and complain- 
ant petitioned for reconsideration, it is determined that the dismissal 
order was warranted, and it is affirmed. 


Mr. Ross A. Patane, of Canastota, New York, for complainant. Messrs. Bern- 
stein, Weiss &€ Tomson, of New York, New York, for respondent. Mr. 
Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


DECISION AFTER RECONSIDERATION 

By an unreported order issued on December 9, 1942, the complaint 
in this proceeding was dismissed. Copies were served on the parties 
on December 14. On December 26, complainant filed a petition 
to reconsider the order of dismissal, alleging that two findings con- 
tained in it were erroneous. Respondent filed opposition to the 
petition. 

The record has been reexamined, and it appears to support the 
findings complained of and the order of dismissal. Such order, 
therefore, is not disturbed. Copies of this decision shall be served 
on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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COURT DECISIONS 


MIDWEST FARMERS, INC. v. UNITED STATES et al.; Crossy et al. v. SAME; BAR 
TON Vv. SAME, 64 F. Supp. 91,* Decided December 27, 1945. 


DISTRICT COURT, D. MINNESOTA, THIRD DIVISION 
Civil Action Nos. 518, 519, 699 
Suspension of Registration 


The right of the Secretary to suspend the registration of a dealer or market 
agency is limited to violations which occurred when the registration 
sought to be suspended was in effect, 64 F. Supp. 91** 


Unfair, Unjustly Discriminatory or Deceptive Practices— 
Violation of Act 


Various practices of market agencies operating at the South St. Paul Stock- 
yard, St. Paul, Minnesota, found to be unfair, unjustly discriminatory 
or deceptive practices in connection with the marketing of livestock at 
a public line stockyard. The selling of calves without competitive bidding 
found to be a failure to render reasonable stockyard services. The failure 
to keep proper books and records found to be a violation of the act, 64 


F. Supp. 91** 

[93]+ Actions by Midwest Farmers, Inc.. by James T. Crosby 
and others, partners, doing business as James T. Crosby & Sons, 
and by Walter A. Barton, doing business as Barton Commission 
Company, against the United States of America and the Secretary 
of Agriculture, on petitions to review and permanently enjoin an 
order of the Secretary of Agriculture suspending petitioners’ regis- 
trations as market agencies. On respondents’ motions for summary 
judgments. 

Motions sustained in the actions by Midwest Farmers, Inc., and 
by James T. Crosby and others, and motion denied in the action 
by Walter A. Barton, doing business as Barton Commission Com- 
pany. 

The above entitled actions are before the court on motions of the 
respondents for summary judgments. The motions are sustained 
in the cases of Midwest Farmers Inc. (No. 518) and James T. Crosby 
& Sons (No. 519). In the case of Walter A. Barton (No. 699) the 
motion is denied. 

Jerome Hoffman, of St. Paul, Minn., for Midwest Farmers, Inc. 

Harold LeVander (of Kelly & LeVander), of South St. Paul, 
Minn., for James T. Crosby & Sons and Walter A. Barton. 

J. Stephen Doyle, Jr., Sp. Asst. to Atty. Gen. John S. Griffin, 
Principal Attorney Department of Agriculture, of Washington, 
D. C., and Victor FE. Anderson, U. S. Atty., and John W. Graff, 
wae D> 268: 2 A.D. 334; 2 A.D. 340; 2 A.D. 489; 2 A.D, 567; 5 A.D. 17; and 5 AD. 

**Reference to each point involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.— Ed. 
tItalic figures in brackets refer to first word beginning a page in 64 F. Supp.—Ed. 
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64 F. Supp. 91 


Asst. U. S. Atty., both of St. Paul, Minn., for respondents, 

Before Sannorn, Circuit Judge, Norpsye and Bex, District 
Judges. 

Beit, District Judge. 

The United States Department of Agriculture commenced the 
above entitled proceedings in the Midwest and Crosby cases on May 
27, 1942 and in the Barton case on April 7, 1943, by the issuance 
of an order of inquiry and notice for hearing in each case alleging 
that the respondents (petitioners here) had violated the provisions 
of the Packers and Stockyards Act of 1921, as amended, 7 U.S.C.A. 
§ 181 ef seq., hereafter called the Act. Oral hearings were held in 
St. Paul, Minnesota, before an examiner for the Department of 
Agriculture commencing July 13 and ending September 22, 1943. 
The Secretary of Agriculture, acting through properly constituted 
officers, found that the petitioners had violated Sections 303, 304, 
307, 312, 401 of the Act, quoted in the margin, [94]+ and Section 
10 of the Federal Trade Commission Act, 15 U.S.C.A. § 50, which, 
by reference, is made a part of the Packers and Stockyards Act, 
7 ULS.C.A. § 222. The Secretary ordered suspension of the peti- 
tioners’ registrations as market agencies with the Department of 
Agriculture for one year in the Midwest and Crosby cases and for 
thirty days in the Barton case under authority of amendments con- 
tained in appropriation acts 1924-1938, 1943, 7 U.S.C.A. § 2vu4, 


‘See. 303. ‘After the expiration of thirty days after the Secretary has given public 
notice that any stockyard is within the definition of Section 302, by posting copies of such 
notice in the stockyard, no person shall carry on the business of a market agency or dealer 
at such stockyard unless he has registered with the Secretary, under such rules and regu- 
lations as the Secretary may prescribe, his name and address, the character of business 
in which he is engaged, and the kinds of stockyard services, if any, which he furnishes at 
such stockyard. Whoever violates the provisions of this section shall be liable to a penalty 
of not more than $500 for each such offense and not more than $25 for each day it con- 
tinues, which shall accrue to the United States and may be recovered in a civil action brought 
by the United States.” 

Sec. 304. “It shall be the duty of every stockyard owner and market agency to furnish 
upon reasonable request, without discrimination, reasonable stockyard services at such stock- 
yard: oes 

Sec. 307. “It shall be the duty of every stockyard owner and market agency to estab- 
lish, observe, and enforce just, reasonable, and nondiscriminatory regulations and _ prac- 
tices in respect to the furnishing of stockyard services, and every unjust, unreasonable, 
or discriminatory regulation or practice is prohibited and declared to be unlawful.” 

Sec. 312(a). “It shall be unlawful for any stockyard owner, market agency, or dealer 
to engage in or use any unfair, unjustly discriminatory, or deceptive practice or device in 
connection with the receiving, marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, weighing or handling, in com- 
merce at a stockyard, of livestock.” 

See. 312(b). ‘‘Whenever complaint is made to the Secretary by any person, or when- 
ever the Secretary has reason to believe, that any stockyard owner,: market agency, or 
dealer is violating the provisions of subdivision (a), the Secretary after notice and full 
hearing may make an order that he shall cease and desist from continuing such violation 
to the extent that the Secretary finds that it does or will exist.” 

Sec. 401. “Every packer or any live poultry dealer or handler, stockyard owner, market 
agency, and dealer shall keep such accounts, records, and memoranda as fully and cor- 
rectly disclose’ all transactions involved in his business, including the true ownership of 
such business by stockholding or otherwise. Whenever the Secretary finds that the ac- 
counts. records, and memoranda of any such person do not fully and correctly disclose 
nll transactions involved in his business, the Secretary may prescribe the manner and 
form in which such accounts, records, and memoranda shall be kept, and thereafter any 
such person who fails to keep such accounts, records, and memoranda in the manner and 
form prescribed or approved by the Secretary shall upon conviction be fined not more 
than $5,000, or imprisoned not more than three years, or both.” 
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quoted in margin.2 The effective date of the order at the request 
of the petitioners was suspended to December 8, 1943. 

Petitions were filed with this court on November 26, 1948, seeking 
to review and permanently to enjoin the order of the Secretary; 
and, on application of the petitioners, the court stayed the effective 
date of the orders pending a hearing on the merits. The govern- 
ment answered and filed motions for summary judgment. The 
motions were presented orally on February 27, 1945, to a court of 
three judges. Elaborate briefs since have been filed. The hearings, 
records, briefs and {ndings were separate in the proceedings, but 
the cases were presented to the court together, and, because of simi- 
larity of facts, issues, and contentions, conveniently and properly 
may be covered in one opinion. 

In the Midwest case the government alleged: (1) that an officer 
and stockholder of petitioner who served as a cattle salesman was 
paid money, in addition to proper commissions, by speculators and 
dealers who “planted” livestock with petitioner for sale; (2) that the 
petitioner gave gratuities to truckers and shippers to procure con- 
signments; (3) that employees of petitioner ,purchased livestock 
from consignments to petitioner without revealing the name of such 
purchaser; (4) that the petitioner in reports of sale to shippers of 
livestock failed to show the true name of purchasers; (5) that peti- 
tioner knowingly sold livestock to a speculator who was not regis- 
tered under the Act; (6) that petitioner rendered accounts of sale 
to consignor indicating that free service was being furnished by 
petitioner when in fact compensation for such service was included 
in commission charges; (7) that the petitioner issued its check to 
fictitious persons for the purpose of concealing an improper payment 
of money. 


In the Crosby case the government alleged: (1) that petitioners 
sold livestock consigned to them for sale on a commisssion and ac- 
counted to consignors prices other than those actually received; (2) 
that petitioners altered copy of official scale tickets issued by the 
State of Minnesota [95]+ so as to show prices other than those 
actually received; (3) that petitioners gave gratuities to truckers 
and shippers to procure consignments; (4) that petitioners sold 
calves to Armour & Company under circumstances excluding com- 
petitive bidders: (5) that the petitioners issued reports of sale to 
shippers of livestock without showing thereon the names of the pur- 

*Sec. 204. “Hereafter the Secretary may require reasonable bonds from every market 
agency and dealer, under such rules and regulations as he may prescribe, to secure 
the performance of their obligations, and whenever, after due notice and hearing, the 
Secretary finds any registrant is insolvent or has violated any provisions of this chapter 
he may issue an order suspending such registrant for a reasonable specified period. Such 


order of suspension shall take effect within not less than five days, unless suspended or 
modified or set aside by the Secretary or a court of competent jurisdiction.” 
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chaser; (6) that petitioners failed to reveal to shippers purchases 
of livestock by their employees from consignments to petitioners; 
(7) that petitioners failed to keep proper books and records dis- 
closing the payments made to brokers and shippers, the purpose of 
cash withdrawals, the names of purchasers of livestock and the 
correct prices at which livestock was sold and weighed. 

In the Barton case the government alleged: (1) that the petitioner, 
a cattle salesman for a livestock commission company, in accordance 
with an agreement between the petitioner and his employer for the 
purpose of enabling the petitioner to make money at the expense 
of shippers and at the same time serve the employer as a cattle 
salesman without salary or at a small salary, sold to himself live- 
stock which had been consigned to his employer for sale on a com- 
mission basis, at prices less than the market value and that this 
practice was followed from January 1, 1936, to January 1, 1940, 
(2) that petitioner caused such livestock to be weighed to persons 
who were not the actual purchasers and not to himself, as a result 
of which the report of such transactions to shippers did not show 
the name of the actual purchaser; (3) that the petitioner, while 
registered as a dealer, purported to sell stock to persons who were 
not the actual purchasers and whose bonds did not cover such 
transactions. 

It was alleged in each case that these acts constituted unfair, dis- 
criminatory, and deceptive practices in violation of the Act and the 
regulations of the Department of Agriculture. 

[1] A report of the Federal Trade Commission filed July 38, 
1918, after an exhaustive investigation, revealed that five packing 
companies had complete control over the marketing of livestock 
from the producer to the consumer. Not only did they fix prices 
to both, but they owned or controlled stockyard companies and 
facilities such as exchange buildings, banks, loan companies, termi- 
nals, switching and weighing equipment and, indeed, all instru- 
mentalities necessary and convenient to the marketing of livestock. 
They assigned yard pens to and very largely directed the activities 
of commission men and traders. By the Act Congress sought to 
eliminate the unfair and monopolistic practices that existed. One 
of the chief objectives was to stop collusion of packers and market 
agencies. Undoubtedly, Congress made an effort to provide a mar- 
ket where farmers could sell livestock and where they could obtain 
actual value as determined by prices established at competitive bid- 
ding. Stafford v. Wallace, 258 U.S. 495, 499-503, 42 S. Ct. 397, 66 
L.Ed. 735, 23 A.L.R. 229. While the control of the packers in the 
marketing of livestock transcends all other purposes of the Act, the 
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practices of the associated agencies require regulation as they like- 
wise are effective and important in marketing livestock. 

A stockyard is a public service utility the operation of which 
affects a national industry. It serves the packing companies, the 
commission companies, speculators, and traders. It serves the pro- 
ducers of livestock in the area as a market place. All interested 
parties usually are present when sales are made and have an op- 
portunity to act in their own behalf save the producer of livestock 
who lives in a distant locality and who seldom is present. The 
producer consigns his livestock to a market agency to represent him 
as his agent and who is supposed to have no interest except the 
welfare of his principal. Accordingly the producer places his finan- 
cial interests in the absolute control of his agent. Consequently, 
the success of the livestock producing industry of the country in a 
large measure depends on the business practices of the stockyard 
agencies that sell livestock of great value. To say that much de- 
pends on the integrity and ethics of those engaged in marketing 
livestock is speaking mildly. Experience long ago taught that 
stockyards require some sort of supervision and Congress has lodged 
it in the Department of Agriculture under the Act of 1921, as 
amended, obviously because a major portion of the great agricul- 
tural industry of the country is vitally concerned. 

[2,3] The Secretary under the Act is authorized to make rules 
and regulations for its enforcement, 7 U.S.C.A. § 203, to make in- 
vestigations, hold hearings, make [96] + findings, and suspend regis- 
tration of offenders, 7 U.S.C.A. § 204. When the findings of the 
Secretary are supported by substantial evidence, the scope of review 
of the decisions of the Secretary by the courts is limited to deter- 
mining whether or not such decisions are in accordance with the 
law. <A review by the court under the Act is not a trial de novo but 
is a review only of questions of law involved in the administrative 
proceeding. Acker v. United States, 298 U.S. 426, 56 S.Ct. 824, 
80 L.Ed. 1257. The findings of the Secretary are final and will not 
be disturbed by the court if they are in accordance with the law 
even though, upon a consideration of all the evidence, the court 
might reach a different conclusion. Zagg Bros. & Moorhead v. 
United States, 1930, 280 U.S. 420, 442, 50 S.Ct. 220, 74 L.Ed. 524; 
St. Joseph Stock Yards Co, vy. United States, 1936, 298 U.S. 38, 
50, 51, 56 S.Ct. 720, 80 L.Ed. 1033; Farmers’ Livestock Commission 
Co. v. United States, D.C. 1931, 54 F.2d 375, 377, 378; Swayne & 
Hoydt, Ltd. vy. United States, 1937, 300 U.S. 297, 304, 57 S.Ct. 478, 
81 L.Ed. 659; Rochester Telephone Corp. v. United States, 1939, 307 
U.S. 125, 145, 146, 59 S.Ct. 754, 83 Luu. 1147; Board of Trade of 
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Kansas City v. United States, 1942, 314 U.S. 534, 62 S.Ct. 366, 86 
L.Ed. 432; Interstate Commerce Commission v. City of Jersey City, 
1944, 322 U.S. 508, 513, 64 S.Ct. 1129, 88 L.Ed. 1420. 

14, 5] Whether the findings are supported by substantial evi- 
dence is a question of law and not of fact and could be presented 
by a motion for a summary judgement under Rule 56 Federal Rules 
of Civil Procedure, 28 U.S.C.A. following section 723c. Wawa 
Dairy Farms vy. Wichard, D.C., 56 F.Supp. 67; see also Queens- 
horo Farms Products v. Wickard, 2 Cir., 137 F. 2d 969: New York 
State Guernsey Breeders’ Cooperative vy. Wichard, 2 Cir., 141 F.2d 
805; Steuart & Bros. v. Bowles, 322 U.S. 398, 402, 64 S.Ct. 1097, 
88 L.Ed. 1350. Complete records of the proceedings before the 
Secretary, inclusive of a transcript of the evidence in each case were 
presented to the court, consequently, the court has precisely the 
same records before it that it would have had if the cases had 
been tried on the merits. In either case, the determination must 
be made from the administrative record filed with the court. Acker 
v. United States, supra. 


The issues presented by the motions for a summary judgment 
are: (1) were the administrative proceedings so conducted as to 
meet the demands of due process; (2) were the findings and conclu- 


sions of the Secretary supported by substantial evidence; and (3) 
were the orders of the Secretary suspending petitioners’ registrations 
as market agencies in accordance with the law. 

[6] The petitioners are contending that they have been denied 
a fair and complete hearing. In the Midwest case the notice of 
hearing was filed on May 27 and the answer on June 26, 1942; the 
hearing was set for July 13 and continued to August 29; the oral 
hearing was commenced August 31 and concluded September 10, 
1942. In the Crosby case the notice of hearing was filed on May 
27 and the answer on June 20, 1942; the hearing was commenced 
July 13, and was concluded on August 12, 1942. In the Barton 
case notice of hearing was filed on April 7, 1943; answer was made 
in due time; the petitioner had three months notice of the charges 
and a month’s notice of the date of hearing; the hearing was com- 
menced on September 15, and concluded on September 31, 1943. 
The hearings were at St. Paul where the petitioners are engaged 
in business and the three proceedings covered a period of more 
than two months. The transcripts of the evidence cover approxi- 
mately 3700 pages. There were about three hundred exhibits. All 
parties were represented by counsel. The petitioners were afforded 
an opportunity to present evidence and to cross-examine witnesses 
for the government. Oral arguments were made and time was 
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allowed for preparation of briefs and requests for findings of fact 
and conclusions of law. Indeed, much latitude, was accorded the 
petitioners and their counsel to present their respective cases fully 
and in great detail. A careful examination of the record leads 
to the conclusion that the hearings in all respects meet the require- 
ments of due process. 

[7, 8] The petitioners sought to prove that the alleged wrong- 
ful practices with which they are charged were followed by other 
market agencies. The examiner rejected this evidence and was sus- 
tained by the Secretary. It is contended that the rejection of 
this evidence was a denial of due process. The simple answer is 
that evidence of misconduct of other agencies [97]+ did not tend 
to prove or disprove the guilt or innocence of the petitioners and 
was not competent for any purpose. Possibly other agencies were 
equally guilty with the petitioners but that is no excuse. The peti- 
tioners only were on trial. An unfair practice does not become 
innocuous merely because others indulged in it. Federal Trade 
Commission v. R. F. Keppel & Bro., 291 U.S. 304, 3138, 54 S.Ct. 423, 
78 L.Ed. 814; Federal Trade Commission vy. Algoma Lumber Co., 
291 U.S. 67. 54. S.Ct: 315. 78 L.Ed. 655: Federal Trade Commission 
v. Winsted Company, 258 U.S. 483, 42 S.Ct. 384, 66 L.Ed. 729; 
Chapman vy. United States, 8 Cir., 189 F.2d 327; Union Stockyards 
& Transit Co. v. United States, 308 U.S. 213, 222, 60 S.Ct. 193, 84 
L.Ed. 198. The petitioners must extricate themselves by purging 
their business methods of unfair, unjustly discriminatory and de- 
ceptive acts, and not by relying on the conduct or misconduct of 
others who may be equally guilty and who may find themselves in 
a similar predicament to that of the petitioners. No element essen- 
tial to due process is absent in the proceeding because of the re- 
jection of this evidence. 

[9] To ascertain whether the findings are supported by sub- 
stantial evidence a careful examination of the record in each pro- 
ceeding has been made. It is unnecessary to relate in detail the 
evidence; to do so would unduly prolong this opinion. It is sufli- 
cient merely to say that the findings and conclusions of the Secre- 
tary in the Midwest and Crosby cases are amply justified by the 
evidence. We have no criticism of the findings of fact of the 
Secretary in the Barton case, but, for reasons hereinafter stated, 
we think that the order of suspension in that case cannot be sus- 
tained. 

It is appropriate to direct attention to the evidence in the Mid- 
west and Crosby cases relating to certain of the more serious vio- 
lations shown by the evidence: 
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(a) In the Midwest case it was proved that Max Alberts was 
an officer and a stockholder of the petitioner, a corporation. He 
was its cattle salesman and sold cattle that had been consigned to 
the petitioner for sale on an open, competitive market on condi- 
tion that the purchaser as a part of the same transaction buy cat- 
tle that had been “planted” with him for sale at more than their 
market value. This practice resulted in cheating the consignor 
of cattle that were sold below market prices and an unfair profit 
to Alberts and his associates on the cattle that had been planted. 
This conduct covered a period of many years and was known to 
the petitioner. The évidence further shows that one Dave Malm 
compensated Alberts on several occasions for his part im such 
transactions by placing money in an envelope and leaving it at a 
designated place where Alberts received it. This was admitted by 
Alberts in statements to others. He did not testify. The peti- 
tioner undertook to purge itself of misconduct by discharging Alberts 
as an officer of the corporation and as an employee. This action 
was creditable. Alberts, however, retained his interest as a stock- 
holder in the corporation. Moreover, other unfair and deceptive 
practices were admitted or were uncontroverted. This petitioner 
had been given fair warning to discontinue certain objectionable 
practices by a cease and desist order issued on March 2, 1933. Coun- 
sel for petitioner in his argument before the Secretary stated : 

“We stand here, Mr. Secretary, or I stand here on behalf of this 
respondent, making no claim that this respondent has not failed 
to comply, strictly speaking, with some of the rules and regula- 
tions. That, as the result of this hearing was completely demon- 
strated, so much so that were I today to do anything else I should 
appear ridiculous. It is our sincere contention, however, sir, that 
the violations that we have indulged and that have been estab- 
lished by means of these hearings and are contained in this record 
are of such a nature that in themselves they do not justify the pro- 
posed order of the examiner. * * * 

“It is claimed here as part of the order and part of the basis 
for the proposed order of the examiner that this respondent failed 
to keep proper records of its transactions. That cannot be denied, 
Mr. Secretary * * *.” 

In connection with the conduct of Alberts, counsel for petitioner 
at the hearing before the Secretary stated: 

“Here’s a man, Max Alberts, * * * who for some reason or * * * 
because of the failure to exercise reason, has indulged the doing 
of something that is reprehensible to everybody familiar with him. 

“There is no condoning of it. There is no excusing of it. 
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[98]+ “The respondent did not insult the intelligence of the 
Examiner nor the Solicitor and does not now propose to insult the 
Secretary’s intelligence by attempting to explain it away. There 
it stands like the writing in chalk on the board behind the Secre- 
tary. There it is, the horrible record made by this individual. * * * 

“IT have purposely left to this time two charges directed against 
the respondent by the Government that are very serious, Mr. Secre- 
tary, and to me and to the respondent most regrettable. * * *” 

(b) In the Crosby case, the evidence shows that the petitioners 
gave or offered gratuities to truckers Elliott, Quast, Gisslason, 
Westbrock, Bergner, Hamilton and others. Gratuities were of- 
fered to truckers Bruns, Dorwin, and Riley but were refused by 
them. In 1940 Thomas R. Crosby, a member of the firm, with- 
drew in cash $1,480 for “soliciting expense” and in addition $1,821 
for which no explanation was made. His salary for the year 
was $8,000. As of December 31, 1940, he had withdrawn from 
petitioner’s funds without record or explanation a total of $17,855. 
These gratuities were to secure deliveries of livestock by paying 
truckers for such favors. They were in small payments but aggre- 
gate a substantial sum. 

Petitioners’ methods in the sale of calves are subject to criticism, 
and it is a fair inference that they were not conducive to the main- 
tenance of an open and competitive market. It appears from the 
evidence that petitioners sold to Armour & Co. 99.23 percent of 
all veal calves consigned to them in 1940 and 98.81 percent in 1941. 
A comparable situation as to percentage of veal calves sold to Ar- 
mour likewise prevailed for many years prior to the years referred 
to. Furthermore, it appears that the buyer for Armour sometimes 
bought calves by telephone from petitioners without seeing them. 
Apparently, according to the custom in the market, the first buyer 
at the alleys of a market agency had the prior right to bid. The 
buyer of Armour & Co. usually was present at petitioner’s alleys 
when the market opened at 8 a. m., and made his bid for the 
calves in hand to the exclusion of other buyers, which in effect and 
under the practice gave Armour & Co. precedence, unless its bid 
was rejected. It is to be gathered that the Armour buyer was al- 
ways at the alleys of petitioners promptly at eight o’clock in the 
morning, except on Saturdays, and no other bidder seemed to con- 
test his right to preempt petitioners’ alleys. Perhaps other bid- 
ders assumed that there was some understanding between Armour 
and petitioners as to the former’s right to have the first bid. Al- 
though the evidence would not support a finding that the calves 
were sold to Armour for a price less than the going market price, 
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the custom or practice or understanding of excluding or dissuading 
other bidders, or of not inviting bids from competitors, tended to 
prevent the consignors from having the opportunity to sell their 
shipments through petitioners’ agency under conditions where free 
competition prevailed. Certainly, competitive bids are usually con- 
ducive to a higher price for the cattle which is to be sold. Under 
the Act, a market agency is supposed to render reasonable stock- 
yard services which, as required by Section 304 of the Act, are not 
furnished under the circumstances referred to. Although this prac- 
tice of dulling competition is to be condemned as being contrary 
to the intent and spirit of the Act, it is doubtful that a suspension 
based on such circumstances, standing alone, and without any show- 


ing of actual injury to consignors, would be justified. A cease 
and desist order might more properly be invoked, but in conjunction 
with the other violations referred to, the practice complained of 
does tend to support the Secretary in his decision to issue the sus- 


pension order. 

The petitioners failed to show the true name of purchasers as 
shown by the account of sales on October 29, 1940, in the Kalinoski 
and in the Ordal and Currie transactions in which James W. 
Crosby himself was the purchaser; also in the Wittry transaction 
on July 19, 1940, and in the sales to Kaye, an employee of the 
petitioners, in thirteen different transactions in July and August, 
1940. Sales were made to unregistered dealers. Accounting was 
made of prices other than those entered on the scale tickets as 
shown by sales of hogs to Swift & Co., July 1 to 29, 1940. Altera- 
tions in prices were made on scale tickets for the sale of hogs in 
five transactions on September 8 and 9, 1941, where prices were 
written up or down. This practice was for the purpose of not 
divulging information of the prices at which the hogs were ac- 
tually sold. Such transactions were known in the market as “sales 
under the hat.” 

[99]t (c) In the Barton case, the petitioner, Walter A. Bar- 
ton, was, at the time of the institution of these proceedings, reg- 
istered and transacting business as a market agency under the name 
of Barton Commission Company. This registration took place in 
1940. All of the violations which form the basis for the order of 
suspension occurred between the years 1936 and 1940, before Bar- 
ton was registered as a market agency and when he was employed 
by the Seekins Commission Company as a livestock salesman. It 
appears that he was first registered as an individual doing busi- 
ness as a dealer under the name of Walter Barton on April 19, 
1922. Registration under the Act is effected by filling out a 
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prescribed form and sending it to the Secretary and giving and 
maintaining a bond in such amount as may be required by the 
Secretary. Barton was not a registered bonded dealer between 
1926 and 1931. On January 29, 1931, he filed notice with the 
Secretary that he was again doing business as a dealer under the 
trade name of the Capitol Cattle Company. On April 19, 1935, 
he filed notice that he had discontinued doing business under that 
name. On April 22, 1935, he filed notice that he was doing busi- 
ness as a dealer under the name of Union Cattle Company. He 
sold the Union Cattle Company on January 21, 1937, and his 
registration as a bonded dealer under that name terminated as of 
that date. The respondents assumed to term Barton’s status as 
inactive after January 21, 1937, but clearly that designation begs 
the question. He was either a registered dealer, or he was not 
registered. When he sold the Union Cattle Company in 1937 and 
so notified the Secretary and thereafter no longer maintained his 
bond, it seems clear that, under the Act, he was considered as an 
unregistered dealer. If he assumed to function as a dealer under 
such circumstances he would be amenable to the penalties which 
the Act prescribes when a person assumes to act as a dealer with- 
out being registered. 

As stated, Barton for the first time registered as a market agency 
on January 2, 1940. A market agency under the Act is not the 
same as a dealer. The classifications are distinct. A market agency 
means “any person engaged in the business of buying or selling 
in commerce livestock at a stockyard on a commission basis.” A 
dealer means “any person, not a market agency, engaged in the 
business of buying or selling in commerce livestock at a stockyard, 
either on his own account or as the employee or agent of the vendor 
or purchaser.” It is conceded that, during the period from 1936 
to 1940, while employed as a livestock salesman for the Seekins 
Commission Company, petitioner bought cattle from consignments 
to this employer; that is, he acted as a salesman for Seekins and 
then sold the cattle to himself. Apparently he made a profit on 
such transactions from June 27, 1936, to November 23, 1939, of some- 
thing over $20,000. The record shows no losses or charges for 
stock feeding. That he made substantial profits on the resales to 
himself is evident. Furthermore, it appears that, at the inception 
of petitioner’s employment with Seekins, they agreed that the peti- 
tioner might buy on his own account cattle from those consigned 
to Seekins, and as compensation for this privilege it was agreed 


that petitioner would act as a salesman for Seekins at a small sal- 
ary. This agreement, therefore, provided Seekins with a salesman 
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at little cost and enabled petitioner to make a substantial profit. By 
this arrangement, there is evidence which strongly tends to estab- 
lish that those who intrusted to Seekins shipments of livestock for 
sale were denied an opportunity to obtain the higher prices which 
might be afforded on an open and competitive market, and with a 
probable loss to the consignors. There is no showing or conten- 
tion that there ever was any report or disclosure to the shippers 
that their cattle were sold to petitioner or to anyone connected 
with Seekins. The cattle thus purchased by Barton were weighed to 
concerns other than Walter Barton or Union Cattle Company, the 
trade name of Barton during the year 1936. That Barton and his 
employer, Seekins, were subject to discipline under the provisions 
of the Act seems clear. Their acts were in patent violation of Sec- 
tion 312(a), which provides: “It shall be unlawful for any stock- 
yard owner, market agency, or dealer to engage in or use any un- 
fair, unjustly discriminatory, or deceptive practice or device in 
connection with the receiving, marketing, buying or selling on 
a commission basis or otherwise, feeding, watering, holding, de- 
livery, shipment, weighing or handling, in commerce at a stock- 
yard, of livestock.” ; 

Certainly, such practice on the part of a market agency is un- 
fair and deceptive, and Barton, either as a registered or unregis- 
[100] + tered dealer, aided and assisted Seekins, the market agency, 
in an unfair practice. As stated in the decision upon which the 
order of the Secretary is based: “Selling cattle to himself without 
the knowledge of the consignors was contrary to common honesty 
and fair dealing * * *.” 

[10] The question arises, however, Did the Secretary have the 
authority to take the particular disciplinary action which is now 
under consideration? A somewhat detailed consideration of the 
authority vested in the Secretary seems necessary. Barton was not, 
we think, a registered dealer between January, 1937, and January 2, 
1940. Certainly he was not operating nor authorized to operate 
as such. Most of the purchases of cattle consigned to Seekins took 
place during that period, though it is fair to assume from the evi- 
dence that some of the purchases may have taken place during the 
year 1936 when Barton was registered as a dealer under the trade 
name of Union Cattle Company. It does not appear, however, that 
any of the transactions were carried on in the name of Union Cattle 
Company, and Barton evidently did not operate under that trade 
name during the year 1936 when he was purchasing cattle from 
Seekins. Section 303 of the Act provides that “no person shall 
carry on the business of a market agency or dealer at such stockyard 
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unless he has registereed with the Secretary under such rules and 
regulations as the Secretary may prescribe * * *.” The Act fur- 
ther provides that whoever violates this provision “shall be liable 
to a penalty of not more than $500 for each such offense and not 
more than $25 for each day it continues, which shall accrue to the 
United States and may be recovered in a civil action brought by the 
United States.” Presumably, a cease and desist order could also 
be obtained where one assumes to act as a dealer and thus violates 
the provisions of the Act. But the Secretary’s power to suspend a 
registrant is limited to the authority granted in the amendment con- 
tained in the Appropriation Acts. This amendment authorizes the 
Secretary to require reasonable bonds from every market agency 
and dealer to secure the performance of their obligations and if, 
after due notice and hearing, a registrant is insolvent or has violated 
any of the provisions of the law governing such market agency or 
dealers, the Secretary “may issue an order suspending such registrant 
for a reasonable specified period.” (Italics supplied.) Manifestly, 
if one is not a registrant, he cannot be suspended. The amendment 
sought to clothe the Secretary with additional jurisdiction over 
registrants, not as to persons who might be acting as dealers or as a 
market agency without being registered in conformity with the Act. 
Such persons are subject to severe civil penalties under the main pro- 
visions of the Act if they assume to act in such capacities without 
being registered. It seems reasonable to conclude, therefore, that if 
Barton had never been registered after 1937, the Secretary would 
have no jurisdiction to enter an order of suspension, and for whatever 
acts of commission or omission was committed by him in violation 
of the Act, the Secretary would be relegated to the enforcement of 
such civil penalties as the Act provides. However, the Secretary, 
after Barton had ceased to operate as a registered dealer for some 
three years, accepted his registration as a market agency in 1940, 
and this proceeding was instituted some three years thereafter. 
Barton had never been registered as a market agency before. It is 
not contended that he has in any way violated the Act since his 
registration as a market agency. His record as such operator in the 
South St. Paul stockyards is without criticism herein. A fair con- 
sideration of the amendment authorizing the Secretary to suspend 
strongly suggests that the right to suspend depends upon acts in vio- 
lation of the Act which were committed when the dealer or market 
agency was registered as such and during the time when such regis- 
tration was in force. Assume that Barton had never been registered 
under the Act and had associated himself as agent or employee of 
a registrant and thus had aided such registrant in violation of the 
Act, and assume further that some years thereafter he was registered 
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by the Secretary as a dealer or market agency, and in reliance on 
said registration at a very considerable expense built up an extensive 
business. Could it be successfully contended that, under these cir- 
cumstances, the Secretary could suspend the registration which he 
granted, because of acts committed some years before when the 
registrant was not registered? Respondents seem to labor the con- 
tention that, if Barton’s registration as a market agency is denied, 
the Secretary is helpless to punish Barton for the wrongs which were 
[701] + committed by him in the past. Obviously, the other remedies 
available to the Secretary under the Act remain in the event the 
Secretary desires to utilize them. We merely hold that the particular 
remedy of suspension must be limited to an order revoking a regis- 
trant’s right to operate as “such registrant” for violations of the 
Act committed while the registration sought to be suspended was in 
force. Whether the Secretary might have refused Barton the right 
to register as a market agency because of prior misconduct or bad 
character is not before us. Having accepted his registration as a 
market agency and it appearing that Barton never before was regis- 
tered under that classification, his suspension as a market agency 
‘an only be justified by giving a forced and strained construction 
to the amendment to the Appropriation Act. 

The jurisdiction of the Secretary to suspend the petitioners’ regis- 
trations was chalienged by motions to dismiss before the Secretary 
and later the court on two grounds: (a) the power of the Secretary 
to suspend market agencies is a general provision applicable to the 
Act as a whole and, therefore, is not applicable to the sections 
of the Act where specific provision for disciplinary action is given; 
and (b) that the suspension period imposed by the Secretary is not 
for a “reasonable specified period.” 

(a) Section 312(b) authorizes the Secretary to make a “cease and 
desist” order for a violation of Section 312(a). Section 314 provides 
for the forfeiture of $500 for each offense in violation of Sections 
310, 311, and 312 of the Act recoverable in a suit in the name of the 
United States. Section 401 imposes a penalty on a market agency 
or dealer for failure to keep accounts, records and memoranda as 
prescribed by the Secretary. Section 205(3) imposes a penalty for 
violation of Section 204 after an order of the Secretary thereunder 
has been sustained by the courts. Congress added a rider to the 
appropriation act for the Department of Agriculture each year from 
1924 to 1938 inclusive authorizing the Secretary to suspend regis- 
trants “for a reasonable specified period” for violation of the Packers 
and Stockyards Act. Congress on July 12, 1943, in the enactment of 
the provision made it permanent by the insertion of the word “here- 
after” so as to make it read: “Hereafter the Secretary may * * * 
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issue an order suspending such registrant for a reasonable specified 
period * * *.” 57 Stat. 422, 7 U.S.C.A. § 204. 

[11,12] Petitioners contend that the authority to suspend market 
agencies is a general provision applicable to the Act as a whole and, 
therefore, is not applicable to the sections of the Act where specific 
provision for disciplinary action is provided, and they seek to apply 
the doctrine of ejusdem generis. This doctrine may be invoked where 
there is ambiguity, to aid in construction; but, it is elementary that 
where no ambiguity exists, no question of destruction is presented 
and there is no occasion to apply the doctrine. United States v. Gilli- 
land, 312 U.S. 86, 61 S.Ct. 518, 85 L.Ed. 598; United States v. Mis- 
souri Pacifie Railroad Company, 278 U.S. 269, 49 S.Ct. 183, 73 L.Ed. 
322. As we read the provisions of the Act, inclusive of the power to 
suspend, they are clear and unambiguous and there is no occasion to 
resort to rules of any kind in aid of construction. Congress in the ap- 
propriation acts merely added cumulative power for use against of- 
fenders of the act. Obviously it was intended to confer on the Secre- 
tary the power to suspend market agencies for violations of any 
section of the Act so he might undertake to eliminate unfair practices 
when theretofore he could issue only cease and desist orders. The 
additional proviso is not inconsistent with the other provisions; 
neither does it alter, modify, or invalidate any of the provisions of 
the Act; it and all the provisions may be harmonized and given full 
force and effect. Consequently, the plain meaning is that the Secre- 
tary has the power to suspend the registration of a market agency 
for any violation of the Act. 

[13, 14] (b) Petitioners contend that suspension for one year 
is not a “reasonable specified period” as provided by the Act. There 
can be no judicial interference with the exercise of administrative 
discretion, either in the conduct of the proceedings or in the officer's 
conclusions, provided they are supported by substantial evidence. 
Public Service Commission v. Havemeyer, 296 U.S. 506, 56 S.Ct. 360, 
80 L.Ed. 357; Virginian Railway v. United States, 272 U.S. 658, 
17 S.Ct. 222, 71 L.Ed. 463; Farmers’ Livestock Commission Company 
v. United States, D.C., 54 F.2d 375. The court in these cases has no 
discretion or control over the period of suspension so [702]+ long as 
the order of suspension was not so unsupported by the evidence as to 
be arbitrary and capricious and that is not the situation here. The 
suspensions in the Midwest and Crosby cases were in accordance 
with the law. 

[15] Petitioners contend that it was no offense to sell livestock 
to themselves or to their employees provided the facts pertaining to 
the transaction promptly were disclosed to the owner or consignor of 
such livestock. See Rule 12, General Rules and Regulations of the 
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Secretary of Agriculture with respect to Stockyard Owners, Market 
Agencies, Dealers and Licensees. Of course, petitioners should not 
be punished or disciplined for something that was not a violation of 
the law or the rules and regulations. However, the Secretary not 
only found that such sales were made but also that the facts were not 
disclosed. According to the records it is a fair assumption that the 
suspension orders of the Secretary were based on conclusions that the 
facts were not disclosed (plus other violations) and not on findings 
that sales were made to the petitioners themselves or their employees. 
It would seem more in accordance with well established legal prin- 
ciples ‘and business ethics to deny absolutely the right of a market 
agency or its employees to purchase livestock from its consignors 
under any circumstances. 

The methods of transacting business in the yards constantly are a 
temptation to collusion. Sales of livestock are made by negotiation 
and bargaining, and not at public auction. The purchaser is present ; 
the shipper is not, but relies on his market agency. The agent is in 
closest contact with buyers for packers, with speculators and traders 
and perhaps has dealt with these same persons for many years; so, 
in accordance with human instincts, ways and means are found to 
profit at the expense of the absent member to the transaction. A 
marketing agency should maintain a position at all times which 
would assure absolute loyalty to its shippers. No interest should be 
allowed to interfere between the agent and his principal. When an 
agency receives a consignment of livestock, the sole objective should 
be to sell it at the highest price obtainable on an open, competitive 
market. When the agency acquires an interest, other than agent, it 
no longer can honestly and efficiently represent the principal. Of 
course, one person cannot act as both purchaser and agent any more 
than one man can serve two masters. The Secretary found that 
petitioners indulged in conduct that precluded them from giving 
fair and reasonable stockyard service to shippers. When Alberts 
took a “plant” of cattle from Malm or any other person for the 
purpose of forcing a sale at more than their market value by offering 
in the same transaction a consignment of cattle at less than their 
value, he acquired an interest and was guilty of sacrificing the prop- 
erty of his consignor. When he accepted money for his part in such 
transactions, it was not compensation for a market agency service but 
was to share in the proceeds of wrongful and illegal transactions. 

When petitioners (in the Midwest and Crosby cases), in order to 
obtain consignments, gave gratuities to truckers, whether in the form 
of meals, drinks, entertainment or cash, they were engaged in an un- 
fair practice in violation of Section 312(a). Failure of these pe- 
titioners to. keep records that clearly disclosed all transactions in- 
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volved in their business was a violation of Section 401, and failure to 
report sales fully and accurately to consignors was a violation of 
Section ,307 of the Act. Alteration in scale tickets, manipulation 
of records, failure to show the name of the purchaser, sales to em- 
ployees and fictitious persons and other acts designed to cover the 
true and actual facts were violations of the law and the rules and 
regulations of the Department of Agriculture. The violations of 
the petitioners as found by the Secretary were precisely the practices 
that Congress sought to prevent. 

As heretofore indicated, the question whether or not the discipli- 
nary action taken by the Secretary in these cases is unduly severe is 
not a question with which this court properly can concern itself. How- 
ever, it may not be amiss to point out that the practices which form 
the basis for the suspension apparently have been corrected and 
abated since the orders under review were entered. Some three 
years have elapsed since the proceedings were instituted and two 
years have elapsed since the orders of ni ew were entered. 
During that period, petitioners have remained in business and pre- 
sumably have conformed with the law and the i Some 
of the practices herein condemned had undoubtedly been followed by 
other market agencies in this particular [103]+ market, as well as by 
these petitioners, and the gravity of such vielations was not in all 
instances brought home to those operating on the market, until the 
institution of these proceedings. It is fair to assume that the pub- 
licity attendant upon the orders of the Secretary have had a salutary 
effect on the entire situation at this particular market. A suspension 
for any substantial period of time is probably tantamount to an order 
which permanently closes the market agency’s business. It is 
a serious thing to deprive any man of his means of earning a liveli- 
hood. In light of these circumstances, we take the liberty of sug- 
gesting that it may be appropriate for the Secretary to consider 
whether it is necessary in the public interest that the remedy pre- 
scribed by the orders should now be enforced.* 

The motion for a summary judgment in each case, except that of 
Barton, is sustained and judgment as prayed for in the separate 
motions, except in that case, may be entered accordingly. The mo- 
tion for judgment in the Barton case is denied and the order in that 
case is reversed. It is so ordered. 


*In the light of the court’s suggestion the respondent’s registration was reduced from 
one year to thirty days. 5 A.D. #7.—KEd. 
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CoMMOoDITY FUTURES 
Manipulating price of 


TRADING PRIVILEGES 


Suspension of 
By consent of the parties, respondent’s trading privileges 
on contract markets are suspended until further notice 
for manipulating the price of grain and cotton futures__ 1191 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
Failure to Comply with Financial Requirements 

Respondent ordered to refrain from doing business as a 
licensee at any time that he is financially unable to dis- 
charge his obligations as a licensee and to cease and 
desist from keeping books and records that do not fully 
and correctly disclose all transactions involved in his 
business 


DISMISSAL 
Failure to File Opening Statement of Facts 
Where notice was served upon the parties that shortened 
procedure would be used because neither party requested 
an oral hearing in this reparation proceeding, and com- 
plainant failed to file opening statement of facts, the 
proceeding is dismissed pursuant to the rules of prac- 
Hiee wnner the Stl. 3. ooo oe cea 1198: 268; 


Failure to Show Lack of Reasonable Stockyard Services 

Complaint for reparation against respondent, a registered 
market agency, dismissed where respondent, in selling 
wethers together with ewes as a single lot acted in good 
faith on its judgment that sale of the animals in this 
manner would realize the best total return, and there- 
fore, the respondent did not violate the act by failing to 
render reasonable stockyard services____-_.._- E 262 


ESTOPPEL 
Denial of Correctness of Count as Appeared in Billing 
Respondent, a posted stockyard, is estgpped from charging 
count of head and must accept count on billing where 
trucker’s attention was not immediately brought to the 
alleged shortage 


5 A.D. 326 
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EVIDENCE 
Failure to show lack of reasonable stockyard services_-_---- 1195 
FAILURE TO FILE OPENING STATEMENT OF FACTS 


Dismissal of proceeding because of 1198:268; 1199 


POSTPONEMENT OF EFFECTIVE DATE OF ORDER 
Supplemental Order 
Pending further consideration of the matter relating to a 
1945 tentative order, the effective date of the order of 
March 29, 1946 is postponed until subsequent order is 


entered 


RATES AND CHARGES 
Temporary Rates Prescribed 
Provisions of the order of April 1, 1940, and of prior orders 
suspended until further order, and in lieu thereof tem- 
porary rates prescribed during period of suspension__-- 1192 


Provisions of the order of May 12, 1944, ordered modified by 
the prescription of new temporary rates to be applied for 
period of one year, such rates being subject to suspen- 
sion at any time without hearing and conditioned upon 
respondent furnishing certain reports monthly 


REASONABLE STOCKYARD SERVICES 
Failure to show lack of__._---------- 


REPARATION 
Failure and Refusal to Account 

Where respondent, posted as a stockyard, delivered only 
head of complainant’s cattle to the consignee and has 
failed and refused to account to the complainant for one 
head received by it, it has engaged in unjust, unreason- 
able and discriminatory practice for which it is liable to 
the complainant in amount of reparation__---_------ 


20 


SUPPLEMENTAL ORDER 
Postponement of effective date of order 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCORD AND SATISFACTION 
Partial payment of contract prices as not constituting . 1208 293 
AFFIRMATIVE DEFENSE 


Burden of proof as to 1209 298 


ALLOWANCE OF ADDITIONAL EVIDENCE 
Petition for Reconsideration 
To allow a party to submit additional evidence as noted in 
the petition for reconsideration, merely because of its 
failure to present it in the first instance, would destroy 


the force of finality of decision___.-_____- 1205 
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BANKRUPTCY 
Dismissal of complaint and counterclaim where respondent had 
been adjudicated a bankrupt by District Court 


BREACH OF WARRANTY 
Disclosure for Federal inspection that watermelons failed to 
meet seller’s warranty of minimum average size 


CONTRACTS 
Acceptance by Assumption of Control 
Diversion or onward routing of car while in transit is an 
assumption of control over goods sufficient to constitute 
acceptance 


Disallowance of Claim not Covered by 
In an action for damages based upon respondent’s failure 
to fully perform its contract with complainant, one item 
of the damage claimed being for crates sold by com- 
plainant to respondent prior to respondent’s breach of 
the contract, it is held that reparation cannot be awarded 
under the act for the crates inasmuch as they were a 
separate item and not covered by the contract agree- 


DAMAGES 
Measure of, based on— 
difference between price for which commodity was sold and 


net proceeds received 
resale of commodity 


DEFAULT 
Admission of facts alleged in complaint by 


Allegations in complaint deemed admitted by 


Failure of respondent to answer complaint properly served 
deemed an admission of the facts alleged 


Failure to answer complaint as constituting 
Waiver of hearing by 


DISMISSAL 
Complaint and Counterclaim 
Where notice was received that respondent had been adjudi- 
cated a bankrupt, and the claims of the parties are 
within the jurisdiction of the District Court, the com- 
plaint and counterclaim are dismissed without prejudice_ 1201 


Failure to Show Deterioration was Abnormal 
Where lettuce in transit was sold as U. S. No. 1 based upon 
Federal inspection at loading point but after ten days in 
transit it failed to grade only because of an average of 
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DisMissaALt—Continued 
Failure to Show Deterioration was Abnormal—Continued 
4 percent decay and the complainant shipped it on to 
another market where four days later a considerable 
higher percentage of decay was found and the lettuce 
was sold at a loss, it is held that deterioration was not 
found to be abnormal at the destination specified in the 
contract of sale, beyond which point a claim for damages 
based upon lack of suitable shipping condition is not 
applicable, and therefore, the eomplaint upon reconsid- 


eration is dismissed 284 


Insufficiency of Evidence to Show Agent’s Authority 
Where complainant charged respondent with an unlawful 
rejection of two carloads of grapes and respondent denied 
that it ordered the quality of grapes tendered by com- 
plainant, and the evidence was insufficient to show that 
complainant was employed as respondent’s agent to buy 
the grade of grapes tendered, the complaint is dismissed- 303 


Lawful Rejection ; 
Where respondent was charged with the rejection of a car- 
load of potatoes but it was found that they. were not 
“bright stock” as warranted, and there was delay in de- 
livering the potatoes, it is held that respondent’s rejec- 
tion was not without reasonable cause and the complaint 
is dismissed 


on Complainant’s Motion 
Where complainant alleged that respondent had violated 
the act and asked for the issuance of an order revoking 
respondent’s license, which complaint was based on two 
separate reparation proceedings in which findings of fact 
were subsequently made which rendered it inadvisable to 
prosecute the disciplinary complaint, complainant’s mo- 
tion to dismiss the complaint is granted and dismissal 


ordered 305 


Petition for Reconsideration 

Where complainant was awarded damages based on the al- 
leged unlawful rejection of grapes by respondent, and 
the latter filed a petition for reconsideration challenging 
certain findings of fact, but no convincing reasons appear 
for substituting new findings for those challenged, or 
why the prior order awarding complainant reparation, 
and dismissing respondent’s counterclaim should be va- 
cated, the petition for reconsideration is dismissed 288 


EVIDENCE 
Allowance of additional evidence in petition for reconsideration_ 1205 283 


Burden of proof as to respondent’s affirmative defense 298 
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EvivENcE—Continued 
Burden of Proof of Implied Warranty of Suitable Shipping 
Condition ; 

Burden of proof is on party alleging breach of implied 
warranty of unsuitable shipping condition, and to sus- 
tain burden it must be shown that the deterioration was 
in excess of that ordinarily experienced in the shipment 
of goods of the same nature, under the same conditions, 
over the same route 


Insufficiency of, to show agent’s authority 


F.0.B. SALE 
No recovery for losses sustained at point beyond destination 
specified 


Requirements in 
An f.o.b. sale of perishable agricultural commodities, with- 
out further express terms, requires that the produce be 
delivered to the carrier in suitable shipping condition— 
i.e., in such condition as to arrive at destination without 
having deteriorated abnormally during transit 


JURISDICTION UNDER ACT 
Lack of Power to Make Decision as to Matters Outside 
Where respondent claims that personal property which it 
placed on the premises of complainant for necessary use 
in performing its contract with complainant was not 
returned to respondent and that complainant refused to 
allow respondent to remove the property, it is held 
that the claims of the parties with respect to this prop- 
erty did not arise under and had no necessary connec- 
tion with the contract for the purchase and sale of canta- 
loups and is without the jurisdiction of the act___---_--- 


PRINCIPAL AND AGENT 
Insufficiency of evidence to show agent’s authority 


RECONSIDERATION 
Complaint upon which reparation was ordered dismissed upon__ 


Dismissal of Complaint Affirmed 
Where a complaint under the act for reparation was dis- 
missed and complainant petitioned for reconsideration, 
it is determined that the dismissal order was warranted, 
and it is affirmed 


Dismissal of Petition 
Petition for reconsideration filed by respondent is dismissed 
where the questions raised and statements made in the 
petition were in the record and had been considered in 
the issuance of the original order 
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RECONSIDERATION—Continued 
Dismissal of petition for, for lack of convincing reasons for 
vacating prior reparation order 1207 289 


REPARATION 
Breach of Warranty 

Where complainants made an f.o.b. purchase of several car- 
loads of watermelons billed to Kansas City, Missouri, and 
was required to pay drafts drawn by the respondent 
shipper for the contract purchase price of each of them 
before diversion could be accomplished to complainants’ 
buyer in Minneapolis, Minnesota, at which point Federal 
inspection subsequently disclosed that the watermelons 
failed to meet seller’s warranty of minimum average 
size and implied warranty of suitable shipping condition, 
complainants are entitled to recover the difference be- 
tween the price for which the watermelons were sold 
to the Minneapolis buyer and the net proceeds received_-_ 272 


Failure to Accept 
Where complainant seeks reparation for respondent’s failure 
to accept all of the cull cantaloups from complainant’s 
1944 crop in accordance with the contract, and re- 
spondent alleges that complainant misrepresented the 
amount of culls respondent could expect to receive under 
the contract, it is held that the unreasonableness of the 
alleged representation, coupled with the positive denial 
of complainant and the fact that the sale of the culls 
was made “as is” with respect to quantity, etc., ade- 
quately refutes the affirmative allegation of the re- 
spondent upon whom rests the burden of proving it, 
and complainant is entitled to an award of reparation__ 


Failure to Pay Balance of Purchase Price 
Partial payment of contract price does not constitute ac- 
cord and satisfaction unless obligee has been informed 
that tender is for full settlement and will, if accepted, 
be so considered 


Failure to Pay Brokerage Fee 
Failure of respondent to pay brokerage fee to broker en- 
gaged to sell produce, which was sold by the broker 
and shipped in interstate commerce as a result of such 
sale, entitles complainant to an award of reparation in 
amount due and owing complainant as admitted by re- 
spondent 269 


Failure to Pay Purchase Price 
Where complainant alleged that he sold four carloads of 
cabbage to respondent who accepted them but failed to 
pay complainant the agreed price, and respondent failed 
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REPARATION—Continued 

Failure to Pay Purchase Price—Continued 
to answer the complaint, it is held: (1) the failure to 
answer constitutes a waiver of hearing and an admission 
of the truth of the facts alleged; and (2) reparation 
should be awarded complainant_................-..-...- 













Unlawful Rejection 
Where a carload of tomatoes which complied with the speci- 
fications of the contract was shipped by complainant to 
- the respondent at Springfield, Massachusetts, and the to- 
matoes arrived without abnormal deterioration, it is held 
that the respondent’s rejection of the carload was with- 
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Unlawful Rejection of Shipment 
Respondent’s rejection of two carloads of potatoes entitles 
complainant to an award of reparation in the amount 

of the original sale price less the net proceeds realized 
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Failure to deliver in accordance with terms of contract__---- 










Failure to pay— 
balance.of purchage price. ..... 22-5 se nera cn ecncteansces 1203 
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SALES 
Eitect.of sale-of: commodity “as. is” ......-.~+..2.-.<<.-....-- 






SUITABLE SHIPPING CONDITION 
Abnormal Deterioration 

In applying the suitable shipping condition rule, the per- 

centage of deterioration which will be adjudged abnormal 

depends on all factors which affect condition and must 

be determined in each case; however, a percentage of 

deterioration which does not reduce the grade classifica- 

tion which the goods had at shipping point will not be 
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Warranty of 
Warranty of suitable shipping condition does not cover 
transit of goods beyond point known to shipper as des- 
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UNSUITABLE SHIPPING CONDITION 
Burden of proof of implied warranty....<........<...cineux 1204 280 


VIOLATION OF ACT 
Failure to accept 298 


Failure to deliver in accordance with terms of contract 275 


Failure to pay— 
balance of purchase price 278 


brokerage fee 270 
Unlawful rejection 280 


WARRANTIES 
Interpretation of Descriptive Terms 
Where descriptive word is used in U. S. grade terminology, 
use of the word by seller as descriptive of goods will be 
interpreted to mean that goods meet U. S. grade stand- 


Suitable shipping condition 


WARRANTY 
Lawful rejection of commodity because of breach of failing to 
deliver “bright stock” potatoes as warranted 
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ADMINISTRATIVE LAW 
Administrative Record 
Motion for summary judgment in action to review and enjoin 
order of Secretary suspending registration of marketing 
agency must be determined from administrative record filed 
Wenn (COMst BAN em et ee a eRe 


Finality of Findings of Secretary 
Findings of Secretary under act are final and will not be dis- 
turbed if in accordance with law, even though court might 
reach a different conclusion upon consideration of all evi- 
Peee Ga ARNO: 90. ocd oe ese natnes Sedeen aban eee 


Judicial Review 
Under the act court review is not a trial de novo but a review 
only of questions of law involved in the administrative pro- 
ceeding before Secretary, 64 F. Supp. 91------------------- 


Substantial Evidence as Question of Law 
Question of whether Secretary’s findings are supported by sub- 
stantial evidence is a question of law, 64 F. Supp. 91_---------- 


CEASE AND DESIST 
Unfair Practice 

Various practices of market agencies operating at the South St. 

Paul Stockyard, St. Paul, Minnesota, found to be unfair, un- 

justly discriminatory or deceptive practices in connection with 

the marketing of livestock at a public line stockyard. The 

selling of calves without competitive bidding found to be a 

failure to render reasonable stockyard services. The failure 

to keep proper books and records found to be a violation of 

areiea stare) a i cere a ee a ee eee ete 


CONSTITUTIONAL LAW 
Administrative Discretion 
Courts cannot interfere with exercise of administrative discre- 
tion, either in conduct of proceedings or in officers’ conclu- 
sions, if they are supported by substantial evidence, 64 F. 
REDO S OL pine ta cent eeetec coe ie Seba ae ee taleal ees 


Due Process 
In action to review and enjoin order of Secretary suspending reg- 
istration of marketing agencies, record established that hear- 
ings met requirements of due process, 64 F. Supp. 91_------- 


5 A.D. 334 
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INDEX-DIGEST OF COURT DECISIONS 5 A.D. 335 


APRIL 1946 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


CONSTITUTIONAL LAw—Continued 
Evidence 
Evidence of misconduct of other agencies was not competent in 
proceeding for suspension of registration of marketing agen- 
cies, and its rejection was not a denial of due process, 64 F. 
aM nnn a a a es ee 315 
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PACKERS AND STOCKYARDS ACT 
Intent of, 64 F. Supp. 91___-__-__ cin art ia la a ea a a eae 312 


REGISTRATION 
Suspension of 
Evidence of market agencies improper conduct sustained the 
order” of) Ce Pe Siti Oh 25s ee eae 315 


Suspension of registration of market agency under act depends 
upon violations of act committed when dealer or markecing 
agency was registered as such and while registration was in 
force, and could not be based on prior misconduct, 64 F. 
Supp. 91 


The right of the Secretary to suspend the registration of a dealer 
or market agency is limited to violations which occurred when 
the registration sought to be suspended was in effect, 64 F. 
ea 5 a ee ia aa tc a wl ae 309 


While suspension of registration of market agencies for one year 
was in accordance with law, the court would suggest that Sec- 
retary consider whether it was necessary to enforce such 
orders, where registrants had apparently conducted business 
properly since conduct on which orders were based, 64 F. 
Sn. We Sosete here bs wd aa cena ea os rea ee ae ee ee 323 


STATUTES 
Construction and Interpretation 
Ejusdem Generis 
The doctrine of ejusdem generis may be invoked where there 
is ambiguity, to aid in construction, but where no am- 
biguity exists, no question of construction is presented and 
there is no occasion to apply the doctrine, 64 F. Supp. 91-_ 323 


Provisions of act giving power to suspend registration of market 
agency are unambiguous, 64 F. Supp. 91---------------------- 323 


TRIAL DE Novo 
Court review under act is not trial de novo, 64 F. Supp. 91_--------- 313 


UNFAIR PRACTICE 
A market agency or its employees should not purchase livestock 
from its consignors under any circumstances, and no interest 
should be allowed to interfere between agent and principal, but 
sole objective should be to sell livestock at highest price obtain- 
able on an open, competitive market, 64 F. Supp. 91-_-_--------- 324 


Under act unfair practice does not become innocuous because others 
induleed: in. 64 PF) Sant. Stink asinn seen nddeustnannneadeasdaneen 315 








